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STATEMENT OF QUESTIONS PRESENTED 


a 

. In the various briefs filed by Cincinnati Gas and 

- Electric Company and Union Light Heat ano Power Company 

. (Cincinnati), Dayton Power and Light Company (Dayton) and 

> Portsmouth Gas Company (Portsmouth), there were presented 

e some sixteen "questions". For clarity and brevity, it is 
submitted that these questions can be boiled down to four 

A basic issues, which are: 

- 1. Was there substantial evidence to support the 

a conclusion of the Federal Power Commission (the Commis- 

> sion) that the CD rate form should be applied to the 

sales of United Fuel Gas Company (United)? 
- 2. Do the decisions of the Supreme Court in the cases 


of United Gas Pipeline Company v. Mobile Gas Service 
Company, 350 US 332, and Sierra Pacific Power Company 

v. Federal Power Commission, 350 US 348, prohibit the 
Commission from imposing such a rate form on United's 
sales? 

3. Were the decisions of the Commission in its Opinions 
258 and 258(A), issued in prior rate cases involving 
United, determinative of the issues in the subject cases, 
and as such were the above questions res adjudicata? 

4, Is there merit in the contentions of Cincinnati with 
respect to a short-term commitment under the CD rate 


form, and with respect to the burdening of its electric 


a business with a long-term commitment? 





Since the matters involved in aenlene numbered 2, 
3 and 4 above will unquestionably be fully covered by the 
briefs filed by United and by the Staff of the Commission, 
reference to such matters herein will be quite abbreviated. 
The principal purpose of this brief will be to examine the 
practical aspects of the CD rate form from the point of 
view of a customer which has purchased under this rate form 
since 1950. Such an examination, it is submitted, will 
clearly demonstrate not only that there was substantial 
evidence upon which the Commission could base its conclusion 


that the CD rate form for United was in the public interest, 


but that such conclusion by the Commission Was clearly in 


the public interest. 





Statement of Questions Presented . 
Statement of the Case ....e... - 
Statutes Involved .....«-+-+-«. 


Summary of Arguments . ... . “ 
Argume nt eo es e e e e e e e ° se e e e e e e °° e 


1. There was sufficient evidence to support 
the Commission's conclusion that the CD 
rate form as proposed by United should 
be applied to all of the sales of United. 


(a) A CD rate form will help to 
produce a continuity and stability 
of earningS . . «© « « © « © «© «© @ » 


(b) A CD rate form will result in the 
lowest cost of gas to the ultimate 
Cc onsumer e e e e e a a & e e e e e 


The Mobile and Sierra cases do not prohibit 
the Commission from imposing the CD rate 
form on all of United's sales .....e. 


Opinions 258 and 258A of the Commission 

in Dockets Nos. G-1781 and G-2055 are not 
res adjudicata with respect to the imposi- 
tion of a CD rate form on United with 
respect to future sales .....+-+«-e«e-. 


Certain contentions of Cincinnati are 
Witnom, Werle « «+ & « & oe ~e *e *e ee e+ 


(a) The so-called "short term" billing 
demand commitment suggested by 
Cincinnati would be of little value 
to United, and was rightly refused 
by the Commission . ......e. 


Cincinnati's argument that its 
electric business should not be 
burdened with a long-term commitment 
entered into in connection with 

its gas business is without merit .. 


C one lus 4. on e e e = s » ° e e e e e e e ad e e eo e e e e 
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STATEMENT OF THE CASE 


Commonwealth is a natural gas transmission company, but 


is exempt from regulation by the Commission under the Hinshaw 


Bill, 68 Stat. 36. It is, however, subject to regulation by 


the State Corporation Commission of Virginia. It buys its 
entire natural gas supply from Atlantic Seaboard Corporation 
_ (Seaboard) which in turn purchases substantially all its gas 
supply from United, an affiliate. Commonwealth receives its 
gas at a point in Greene County, Virginia, and transmits it 
in a southeasterly direction to its terminus near Norfolk, 
Virginia, serving en route the natural gas requirements of 
distributors supplying the major cities of the Tidewater 
section of Virginia. It also serves one large direct indus- 
trial customer, which purchases gas on a firm basis for use 
as a raw material in an industrial process. It owns all of 
the common stock of Portsmouth Gas Company, which serves 
Portsmouth, Virginia. This is not the same company as 
Portsmouth Gas Company (of Ohio), one of the Appellants. 

Since the other briefs to be filed in these cases will 
contain a full review of all of the evidence presented at the 
‘hearings, another exhuastive analysis of this evidence will 
be omitted. In order fully to understand Commonwealth's posi- 
tion in these cases, however, it is important to know the 
background of the development of the CD rate form, with 


particular reference to its use in the Columbia Gas Systen, 





Inc. (Columbia). | 

A natural gas pipe line company, when it builds a line, 
faces very high fixed costs, most of which on determined by 
the maximum day capacity of its facilities rather than the 
annual volumes of gas delivered. Such a company must obligate 
itself to pay these fixed costs for at least twenty years, and 
this fact causes considerable difficulty in the financing of 
natural gas pipe lines, since investors rightly require that 
fixed costs be guaranteed to the fullest extent practicable. 
The result has been the development of a rate form which, 
with variations, has become almost standard in the natural gas 
industry since World War II, and has largely replaced the 
Older one-part commodity rates which were in vogue before 
the tremendous expansion in pipe line building since 1946. 
The Cincinnati brief, at pages 6-7, inclusive, contains an 


excellent description of the mechanics of the CD rate forn, 


so that for brevity, reference is made to that brief for such 


a description. | 

Columbia is a holding company which owns the stock of 
and controls a vast and complicated network of companies 
engaged in every aspect of the natural gas business in the 
Appalachian area. Columbia is an old company as natural gas 
companies go, and prior to and during the war, it relied for 
its gas supply on production in the Appalachian area which 


it either owned or bought from local producers. Subsequent 





to the war, it became apparent that Columbia was faced with 
the necessity of making a tremendous expansion in its capacity, 
both for local use and to serve new areas. In order to 


meet this demand, it had to secure additional gas supplies 


and build new facilities. Added local gas supply was unavail- 


able, and it was necessary to secure the needed supply from 

sources in the Southwest, which involved the construction of 

long distance transmission lines from this area. These lines 
were without exception financed largely through the issuance 

of a high percentage of long term first mortgage bonds, and 

investors in these bonds and the other securities of these 

pipe line companies insisted on the imposition of a form of 
rate which would insure as far as practicable the payment of 

fixed charges. At the same time, due to the tremendous 

increase in space heating sales, it was apparent that the 

new capacity of the Columbia system must operate at a much 

lower load factor than the existing facilities. 

Columbia, being an old company, had in effect at the 

end of the war and shortly thereafter a hodge-podge of whole- 

sale and retail rates in myriad jurisdictions, many of which 

were relics of the days before the Natural Gas Act. Almost 

none of these rates included the important features of the 

CD rate form, which had already become the accepted form in 

the industry and with investors. Columbia was therefore faced 


with the necessity of financing its very large expansion 





program, with tremendously increased fixed costs not only for 


the new capacity but in the form of contract demand payments 


to other pipe lines for most of its gas supply ; without any 
| 


similar protection in its own rates. It is obvious that 
standardization of these various rate forms was necessary. 
Columbia's initial step in this direction was its first 
contract with Baltimore Gas & Electric Company , a new customer, 
which purchases its gas through Seaboard. This contract con- 
tained in substance the same provisions with regard to 
Contract Demand as does the CD rate form aroponed by United 
which was approved by the Commission in the proceedings under 
review. Next came the contract in 1949 with Commonwealth, a 
new customer of another subsidiary, Virginia Gas Transmission 
Corporation (now merged with Seaboard), which contract was 
almost identical in form with the Baltimore contract. Then 
Columbia, in rate filings under the Natural Gas Act in 
Docket No. G-1384, et al, attempted to apply the CD rate form 
to all of its wholesale sales on the Seaboard System. There 
was an extended hearing, briefing, Examiner's Decision and 
oral argument before the Commission, in which almost all the 
arguments made by the various Appelants in the instant cases 
were advanced by Washington Gas Light Company , (Washington) , 
which had formerly purchased its gas supply from Seaboard under 
an "all requirements" type of contract andi which vigorously 


opposed the CD rate form. The Commission considered all of 





these arguments, and in its Opinion No. 225 issued April 25, 
1952, specifically approved a CD rate form for the Seaboard 
system. Thus, all of the customers of the Seaboard systen, 
including Baltimore, Washington and Commonwealth, for several 
years have been buying their gas supply under a CD rate form. 


Columbia's next attempt to secure a uniform CD rate form 


was in Dockets Nos. G-1781 and G-2055, in which United filed 


a CD rate form for all of its customers. It is interesting 
that in these proceedings, the initial position of the Staff 

of the Commission was that United should have a commodity rate 
only, with no demand charge. This position was strongly 

opposed by Commonwealth as well as by others, and the Commis- 
sion, in Opinions 258 and 258A, recognized the necessity for 

a demand charge in some form, although the CD rate form was 
refused for reasons which appear in these opinions. The 

briefs of most of the Appellants state that no appeal was 

taken from Opinions 258 and 258A, but are significantly silent, 
however, as to the subsequent happenings in these dockets, which 
were settled by agreement of all of the parties thereto after 
these opinions and before the time for appeal was past. Counsel 
for all parties to the proceeding stated and reiterated on 

the record that the settlement was on the basis of dollar 
amounts only, and that the acceptance thereof was binding on 

no party with respect to any principle by which these dollar 
amounts might have been arrived at. It is important that the 





settlement in Dockets Nos. G-1781 and G-2055 had reference to 


past periods only, since an interim filing, Docket No. G-2274, 
had been made by United, and the rates contained in this 
filing were in effect at the time of the issuance of Opinions 
258 and 258A. ! 

Thus the stage was set for United's filings in Docket 
Nos. G-2451 and G-5475, which are the subject of these cases, 
and which contained the provisions with respect to rate form 
in issue. The procedural steps by which these dockets are 
now before this Honorable Court have been set out so completely 
in the various other briefs that repetition here seems un- 


necessary. 





STATUTES INVOLVED 


Section 4(a) of the Natural Gas Act, as amended, reads 
as follows: 

"All rates and charges made, demanded, or received 
by any natural-gas company for or in connection with 
the transportation or sale of natural gas subject to 
the jurisdiction of the Commission, and all rules and 
regulations affecting or pertaining to such rates or 
charges, shall be just and reasonable, and any such 
rate or charge that is not just and reasonable is 
declared to be unlawful." 

That portion of Section 19(b) of the Natural Gas Act 
(which deals with rehearings and court review of orders) to 
which reference will be made herein reads as follows: 

"ee --- .'| The finding of the Commission as to 


facts, if supported ey substantial evidence, shall be 
conclusive. ~----- 


SUMMARY OF ARGUMENTS 


1. There was sufficient evidence to support the Commis- 
sion's conclusion that the CD rate form as proposed by United 
should be applied to all of the sales of United. 

2. The Mobile and Sierra cases do not prohibit the 
Commission from imposing the CD rate form on all of United's sales. 
| 3. Opinions 258 and 258A in Dockets Nos. G-1781 and 

G-2055 are not res adjudicata with respect to the imposition of 


a CD rate form on United with respect to future sales. 


4%. Certain contentions of Cincinnati are without merit. 





athe 
_ ARGUMENT 


1. There was sufficient evidence to support the Commis- 
sion's conclusion that the CD rate form as proposed by United 
should be applied to all of the sales of United. 


It is obvious from even a casual reading of the briefs 
of the Appellants that substantially all of the arguments 
advanced therein on this point were directed to the wisdom of 
the Commission's conclusion with regard to the imposition of 
a CD rate form, as opposed to the sufficiency of the evidence 
to support this conclusion. These arguments were proper before 
the Commission and were very forcefully made to the Commission 
when it was determining public interest; they are completely 
out of order when made to this Court when it has before it a 
determination of the sufficiency of avidansel te support the 
Commission's conclusion. A court cannot and will not substitute 
its own judgment for that of a Commission, and even if a 
Commission, acting on substantial evidence, reaches a conclusion 
contrary to that which might have been reached by the Court on 
the same evidence, the Court will not upset the judgment of the 
Commission. The Appellants' briefs have almost without exception 
failed to make reference to the voluminous evidence submitted 
by United and by Commonwealth and certain other intervenors as 
to the public interest aspects of the CD rate form. These 
Appellants disregard the fact that the public interest is not 


restricted to any particular part of the public, such as Appellants 





or the customers of Appellants, and rather cavalierly ignore 


all evidence as to the benefits which will result to other 
members of the public, such as United, its retail customers, 
its wholesale customers and their customers, and the investors 
in the securities of all of these companies. These briefs also 
ignore all evidence as to the long range benefits which will 
result to the Appellants and their customers. It is submitted 
that the Commission correctly recognized that a determination 
of the public interest involved a balancing of the short-term 
and long-term interests of all segments of the public, and as 
a result of such balancing, established a CD rate form for United. 
In all of the various rate cases in which it has been 
involved in connection with the Columbia System, Commonwealth 
has consistently advocated a CD rate form. In each of these 
proceedings, it has stated as emphatically as it could that its 
reason for supporting this form of rate is that Commonwealth 
believes that such rate form will result in the lowest cost of 
gas to the ultimate consumer. Commonwealth believes first, that 
a CD rate form will help to produce a continuity and stability 
of earnings which will enable a pipe line to finance its necessary 
expansion and contract for long-term supplies of gas, and second, 
that a CD rate form will encourage high load factor operation 
on the part of distributors, through the encouragement of peak 
shaving and the conscious development of high load factor loads, 
and that high load factors will ultimately result in the lowest 


cost to the consumer. Commonwealth believes that these two factors 
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greatly outweigh the arguments of Appellants that a CD rate 


form imposes unwarranted risks on distributors. 


(a) A CD rate form will help to produce a continuity 


and stability of earnings. 
The evidence in support of this statement has been so 


thoroughly analyzed by the Presiding Examiner in his decision 
and in the various briefs of United, and will presumably again 
be fully discussed in United's brief before this Honorable Court, 
that it seems redundant to discuss it here. ‘The one basic 
problem which faced the Commission was the allocation of risk. 
The Commission has decided, (and this decision was supported 

not only by "substantial" evidence, but by evidence which 
Commonwealth submits is conclusive) that a portion of the long- 


term risk of building capacity and acquiring gas supply should 
be borne by the distributors, for which and at the request of 
which such capacity and gas supply have been provided. 


This conclusion seems eminently Jogicall when applied to the 
Columbia system, which operates a pooled gas supply for its 
entire system, regardless of corporate entities and affiliation. 
The record shows the basis on which capacity and gas supply are 
provided. The Columbia companies which sell at retail and the 
system's wholesale independent customers are obligated under 
their gas tariffs to prepare and submit from time to time, and 
at least annually, estimates of their expected five year gas 


requirements on certain basic assumptions. These estimates are 


collected and correlated into the so-called "Blue Book", and on 
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the basis of these estimates, capacity is built and gas supply 
contracted for. Both capacity and gas supply must be acquired 
on a long term basis, with high fixed costs, but the mere fur- 
nishing of an estimate by a customer imposes no obligation of 
any kind on such customer to take any part of the capacity or 
supply so provided. Nor is any such obligation imposed by the 
so-called LS rate form; the only obligation under an ILS rate 
arises after capacity has been constructed and gas supply 
acquired. This obligation expires one year after it is created, 
and bears no necessary relationship to the supply or capacity 


provided to meet the estimates submitted. Thus under our IS 


rate, there is no risk involved on the part of a distributor, 
all risk being absorbed by a pipe line. 


Under a CD rate, however, a portion of this risk is borne 
by the distributor, but this risk is directly proportionate to 
the capacity and gas supply provided at such distributor's own 
request. Commonwealth submits that this is as it should be, for 
the risk is partly shifted to the only party who can accurately 
evaluate it. How can a pipe line know the social and economic 
factors which influence an independent distributor's estimates? 
How can a pipe line know that a customer is not padding his 
estimates so as to give itself an ample margin of leeway at no 
cost to itself? And why should customers whose estimates are 


accurate be forced to subsidize the bad guesses of other customers? 
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(b) A CD rate form will result in the lowest cost of 
gas to the ultimate consumer. | 


In all of the Columbia rate cases in which Commonwealth 
has appeared, it has consistently advocated that as much as 
practicable of the cost of service be collected in the demand 
component of the rate, and conversely that the commodity 
component be kept as low as possible. For this reason, Common- 
wealth has always advocated a CD form of rate. This is true 
because, assuming that the Commission should establish the same 
demand charge in dollars and cents, a larger proportion of the 
cost of service will be collected in the demand component under 
a CD rate form than under an LS form, since under the CD rate 
form the demand charge is based upon a maximum day's take, which 
is always higher than the average day in a maximum month. 
Commonwealth sincerely believes that with a high demand component 
and a low commodity component, a distributor) will be encouraged 
to improve his load factor through peak shaving and through the 
development of sales of gas to customers whose load characteristics 
are favorable for this purpose. : 

In support of this position Commonwealth presented a witness, 
John B. Thorn, whose direct testimony and cross examination 
appear at R1916-1946 and R3138-3289, respectively. Mr. Thorn, 
who is Assistant to the President of Commonwealth testified that 
among his duties is the preparation of Commonwealth's estimates 
of its gas requirements for inclusion in the Blue Book. In this 


connection, he has become familiar with the characteristics of 


the loads of the various customers of Commonwealth, and has on 
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many occasions discussed their loads with these distributors 
as well as their estimates of future requirements. Mr. Thorn 
stated that he secures new estimates whenever requested by 
Seaboard, and that he correlates these estimates and, with 
additions for unaccounted-for gas and compressor station fuel, 
submits them to Seaboard as the estimates of Commonwealth's 
requirements for inclusion in the Blue Book. He also stated 
that the estimates of Portsmouth Gas Company, Commonwealth's 
subsidiary, are prepared under his supervision. 

Mr. Thorn described the peak shaving capacity of the 
various customers of Commonwealth, and particularly of its 


subsidiary, Portsmouth Gas Company. He testified that this 


subsidiary had at a cost of approximately $40,000 converted its 


former manufactured gas plant to the production of high Btu oil 
ges and had installed propane equipment, so that it could 
produce 2,000 Mcf of peak shaving gas daily. The cost of pro- 
ducing this gas is quite high, approximately $2.50 per Mcf, but 
the facilities are not operated very often, and against this 
high cost of peak shaving gas must be balanced the necessity of 
paying $3.85 demand charge per month for twelve months of the 
next year (which is GomacuwenTtits demand charge to Portsmouth). 
It is thus apparent that if Portsmouth were able to produce on 
its coldest day one Mcf of Peak shaving gas, it would save $46.20 
at a cost of $2.50. Of course, savings of this magnitude are 
seldom possible, since loads cannot be calculated to this fine 


point, and it is likely that peak shaving facilities will be 
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That the experience of Portsmouth (and of all of the re- 
maining customers of Commonwealth) is not an isolated case can 

be seen from an examination of the briefs of Washington and 
Baltimore filed with the Presiding Examiner in the subject 

| Dockets. The case of Washington is particularly interesting, 
since in the original Seaboard case, Docket No. G-1384 et al, 
Washington vigorously opposed the CD rate form and the allocation 
of a large portion of fixed costs to the demand component of 


Seaboard's rate. At that time, Washington had no peak shaving 





capacity and planned none. Subsequently, by order of the 
Commission, a CD rate form was prescribed, and since 1952 
Washington has bought under this form. After experience with the 
CD rate, Washington's position is completely reversed; it has 
constructed substantial peak-shaving capacity and it now advo- 
cates the CD rate form for United's sales. 

Another and possibly an even more fertile field for the 
development of a high load factor operation by a distributor is 
by the conscious promotion of the sale of gas to customers with 
high load factor uses or by the sale of gas on an interruptible 
basis. Mr. Thorn testified that Commonwealth's customers cannot 
effectively improve their load factors through the sale of 
| industrial gas in large quantities except for specialized purposes, 
since the price which they pay for such gas is too high for gas 
to be competitive with coal or Bunker C oil. He stated, however, 


that he had made a survey of the Commonwealth area, and he was 


of the opinion that if the commodity charge at which Commonwealth 
buys its gas were reduced by as much as four cents, Commonwealth 
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operated on more than one day. But it is interesting that 
Portsmouth has been able at a cost of $40,000 to provide 

2,000 Mef of peak day capacity, or capacity at a price of 
approximately $20 per Mcf. It is therefore able to relieve 

the pipe line of the necessity of paying for that much capacity, 
all the way back to the Southwest, and eouinon sense will immedi- 
ately show that the cost of building such capacity back to the 
producing fields is many times $20 per Mcf. ‘For example, 
Commonwealth charges Portsmouth for such capacity at the rate 

of $46.20 per year, a rate which admittedly covers only part of 
its fixed costs. 

Such an operation is profitable not only to Portsmouth, but 
for Commonwealth and, to a lesser extent, to all of the customers 
of the Columbia system, since they all ee paying their 
proportionate part of the cost of construction of that much 
capacity all the way to the Southwest (or the installation of 
that much storage capacity), which will in all likelihood be used 
on only a few days out of the year. But if the demand charge of 
the rate is reduced, peak shaving becomes less profitable by 
twelve times the amount of such reduction, wines the demand 
charge is based on a monthly billing demand and is paid twelve 
times a year. If the demand component is substantially reduced, 
it will be unprofitable for the distributor to provide its own 
peak shaving, and it will instead rely on the Pipe line for all 
of its required peak day capacity. | 


-16~ 


could provide a rate to its distributors which would enable 
Commonwealth to increase its sales by as much as 35 per cent 


over a period of years, assuming a static price of competitive 
fuels. This could be done by the sale of interruptible gas to 
industrial customers for non-boiler fuel uses, If, over a 
period of time, sales could be increased profitably without 
requiring the construction of additional pipe line facilities, 
rates could be even further reduced, both by the pipe line and 
by the distributor, by passing on to the consumers the profits 
which would result to both pipe line and distributor through 
high load factor use of the same facilities. 

This increase cannot occur now, however, because under the 
rate at which Commonwealth buys its gas, the commodity component 
is so high that a rate competitive with other fuels cannot be 
made. If as much as four cents of this commodity component 
were transferred to the demand component, however, there exists 
a tremendous opportunity for increasing volumetric sales without 
requiring additional investment, which will in turn produce 
profits, which will require rate reductions, which will open up 
still new markets. | 

Before leaving this subject, Commonwealth feels constrained 
to answer certain statements of Dayton at pages 31 - 32 of 
Appendix B of Dayton's brief in Case No. 13525 (which is Dayton's 
Petition to Review and Set Aside Order of Federgl Power 
Commission). There Dayton says that the CD rate form has not 
brought about the fullest and most economical use of Seaboard's 
facilities, and cites in support of this statement alleged declines 


vee” 
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in Baltimore's and Washington's load factors and substantial 
_ inereases in the peak days of Baltimore, Washington and Commorr 


3 wealth. This statement is so misleading as to require comment. 


In the first place, the figures with regard to Baltimore 


are simply not correct, and were so characterized by counsel 


for Baltimore in oral argument before the Commission some months 


before the filing of Dayton's Petition for Review. Baltimore's 


correct figures show that its load factor was remarkably constant 


over that period, increasing from 63% in 1952 to 65% in 1955, 


(R4437-4438) which is considered remarkable in the light of the 
circumstances described in the following paragraph. Dayton's 
figures were evidently based on peak days on which Baltimore took 


substantially in excess of its contract demand pursuant to 


| provisions in Seaboard's rate schedule which permitted such takes 


with permission on days when gas was available for this purpose. 
Since the price of such authorized overrun gas was substantially 
lower than the cost of making peak-shaving gas, Baltimore bought 
this gas instead of operating its peak shaving equipment, at 

substantial savings to itself but without cost to other Seaboard 


| customers, since no additional capacity was constructed to 


deliver these volumes. 


It is also apparent that with the introduction of natural 


| gas and the consequent deluge of house heating customers, some 

| deterioration of load factor at the outset is almost inevitable, 
and in the case of Washington, which was without peak shaving 

. and had a limited opportunity for the development of high load 


factor or interruptible loads (usually industrial or large 
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commercial customers), it is remarkable that more deterioration 
of load factor did not take place. The average load factor 

over the 5 year period 1951 - 1955, inclusive, was 44.8%, which 
is 1.1% less than the 45.9% experienced for the year 1951, and 
the load factor for 1955 was 2.1% less than for 1951. It 

should be pointed out: that the lowest load factor and the largest 


drop in a single year occurred in 1952, during which the CD rate 


was not in effect for Washington, and that using 1952 as a base 
(the last year of Washington's requirements! contract) its load 
factor for 1955 has increased 1.5%, and its average load factor 
for the 3 year period since 1952 has increased 41%. These figures 
show clearly a sharp decline during the period before the CD 
rate came in, and a marked improvement after its introduction. 
It would seem, therefore, that the figures cited would be 
authority for exactly the opposite conclusion from that drawn 
by Dayton; namely, that the CD rate form had the effect of im- 
proving Washington's load factor, as Washington contends. 
Commonwealth can see no relationship between increases in 
peak day takes and the CD rate form. These increases in peak 
day take reflect the tremendous increase in sale of gas for 
house heating, and indicate one of the reasons for the necessity 
of the CD rate, since the peak days would be substantially higher 
had there been no CD rate form. The increases set out are not 
unusual in the gas industry; in fact, they are to be expected. 
Incidentally, the percent increase of Commonwealth (870%) has 


no particular relationship to the others, since Commonwealth was 
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@ new customer which built a line in 1950 and 1951, and its 


contract demand increased from zero to its present level. Its 


peak day in 1951 was determined by the use of Richmond, which 
was the only customer connected in that year, and which had not 


completed its change-over to natural gas. 





2. The Mobile and Sierra cases do not prohibit the 
Commission from imposing the CD rate form. : 


The cases of United Gas Pipeline Company v. Mobile Gas 


Service Company, 350 US 332, and Sierra Pacific Power Company 
v. Federal Power Commission, 350 US 348, are authority for a 


single rather simple proposition; namely, that a natural gas 
company (or an electric transmission company subject to the 
Federal Power Act) cannot, without the consent of the other 
party to the contract, change the rate (and presumably the 
other business terms) of a contract by unilaterally filing a 
new rate schedule with the Commission pursuant to the Natural 
Gas Act or the Federal Power Act. That this proposition is 
not applicable in the present situation is apparent from an 


examination of the facts. 


With regard to Portsmouth, the simple answer is that 


there is no contract involved. Appendix I of Portsmouth's 
brief shows that the initial contract was for a term of five 
years, which has long expired. This contract was extended 
from year to year by consent of the parties until 1948, when 
it expired due to the inability of the parties to agree to 
new rates. Since that time, service has been furnished by 
United to Portsmouth without any contract, and Portsmouth has 
been billed, and has paid, for gas under United's rate sche- 


dules as amended from time to time, just as have all of the 
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other customers of United (R 4553). It seems an unwarranted 
conclusion that the Mobile and Sierra cases are authorities 
for an enforced extension of a contract which has expired by 
its terms — in fact, it is submitted that these cases stand 
for precisely the opposite proposition, namely, that a contract 
pebween parties will be enforced in accordance with its terms 
except where the Natural Gas Act provides otherwise. 

In the case of Cincinnati, the service agreement is 
signed by Cincinnati is not with United, but with Central 
Kentucky Natural Gas Company, an affiliate, but also a party 
to the consolidated proceedings before the Commission. Surely 
a contract between Cincinnati and another separate corporate 
entity cannot affect United's right to file a rate schedule, 
since Central Kentucky, United's customer, consented to United's 
changed contracts from time to time. Although Commonwealth is 


not directly interested in the form of rate under which 





Cincinnati buys its gas from Central Kentucky, it should be 
pointed out that Cincinnati signed numerous service agreements 
with Central Kentucky, and: in each of these service agreements 
Cincinnati agreed to pay the rate effective in Central Kentucky's 
FPC Gas Tariff on file with the Commission or any effective 
superseding rate schedules (R 4553). Thus Cincinnati 

expressly consented to changes to be made from time to time 


by the filing of new rate schedules pursuant to the provisions 


of the Natural Gas Act. It cannot now be heard to complain 





that such changes were made unilaterally. 


3. Opinions 258 and 258A in Dockets Nos. G-1781 and G-2055 
are not res adjudicata with respect to the imposition of a CD 


rate form. 


This matter has been passed upon so often by the Commission, 


the Presiding Examiner and the courts that it is surprising that 
it has been raised in these cases. In its order issued July 

6, 1956, denying various applications for rehearing and requests 
for a stay in the subject dockets, the Commission very thoroughly 
disposes of the res adjudicata argument. Even if, however, 

the doctrine of res adjudicata were applicable to prospective 
rule making by administrative bodies, the language of Opinions 
258 and 258A would effectively deny its applicability in the 
instant cases. In Opinion 258A, at page 7, the Commission 
states "We are aware that the form of the rate here prescribed 
may not be entirely satisfactory, and therefore requires further 
consideration when additional information becomes available 

in Docket G-2274." Docket No. G-2274 was subsequently settled, 
and the first opportunity for the Commission to secure the 
information referred to is in the subject proceedings. It is 
apparent that further consideration of this additional infor- 
mation convinced the Commission that as it suspected, the rate 
form prescribed in Opinion 258A was not satisfactory for the 
future, and that the CD rate form for prospective rates is 

in the public interest. : 





In addition, the briefs of the Appellants presuppose that 
Opinions 258 and 258A are final opinions, in that they were 
not appealed from and the time for appeal is past. Appellants 
overlook the fact that at the time of the issuance of Opinions 
258 and 258A, United had on file with the Commission and 
effective under bond another rate increase in Docket No. G-2274. 
When the settlements were made in Dockets Nos. G-1781 and 2055, 
these settlements were for past periods, and were made on a 
dollar basis only, without any endorsement or acceptance by 
any party of any of the principles by which the dollar amounts 
were arrived at. This settlement was approved by the Commission, 
and Commonwealth submits that at most Opinions 258 and 258A 
were mere expressions of the Commission's thinking at the time, 
since they became moot when the Commission approved the final 
settlement of the cases on the basis of dollar amounts only, 


and any appeal therefrom would have been properly refused. 


4. Certain contentions of Cincinnati are without merit. 


(a) The so-called "short-term" billing demand com- 
mitment suggested by Cincinnati would be of little value 
to United, and was rightly refused by the Commission. 


Cincinnati does not object to the CD rate form so long 


as the commitment term is limited to one year as opposed to a 
commitment for the length of the contract, as proposed by United. 
In fact, it supports the CD rate form with a one-year ratchet. 





Its chief objections to the long-term feature is that at some 


future date a major economic downtrend or some unforeseen 
technological development may make it uneconomical for Cincin- 
nati to continue in the natural gas business. 

The Presiding Examiner carefully considered this 
argument of Cincinnati, and rejected it at pages 49-50 of the 
Examiner's Decision, and the Commission, by sustaining the 
Examiner's Decision on this point, endorsed his conclusions in 
this respect. The Examiner pointed out that the twenty year 
commitment is a usual one in the industry, that customers of 
Seaboard have operated under it since 1950 and that they sup- 
ported the proposed CD rate form in these consolidated dockets. 
The Examiner rightly stated that the use of a one-year ratchet 
would defeat the purpose of the CD rate form, which was to 
provide for a pipe line the stability of revenues which would 
enable it to finance and operate the new facilities and secure 
a long term gas supply to meet the demands nominated by its 
customers. The Examiner rightly found that such stability of 
revenues was in the public interest and in the long run would 
result in a lower rate for gas to the ultimate consumer. 

There was ample evidence to support this oun aeton in the 
record. Cincinnati produced no evidence in support of its one- 
year ratchet, although its counsel argued in support of such 

a ratchet before the Commission. Both the Examiner and the 
Commission rejected these arguments, deciding instead that 
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the public interest would be served by the inclusion of a com- 
mitment for the life of the contract. It is submitted that 
the Commission's conclusion on this conflicting evidence was 
correct — but regardless of whether it was or was not correct, 
there was ample substantial evidence to support it, and this 


evidence cannot be disregarded by the Court. 





(b) Cincinnati's argument that its electric business 
should not be burdened with a long term commitment entered 


into in connection with its gas business is without merit. 

Cincinnati is admittedly a single corporate entity 
engaged in two types of business, electric and gas. This dual 
operation is presumably the result of its free choice, and 
could be changed at any time when in Cincinnati's opinion its 
disadvantages outweigh its advantages. Commonwealth admits 
that there may be arguments which can be advanced in support of 
this arrangement as well as cogent arguments to the contrary. 
Nevertheless, if the advantages of dual operation are accepted, 
so also must be its disadvantages. 

Cincinnati complains that if because of a depression 
or technological changes, its gas business should decline, the 
revenues of its entire business would be subjected under its 
service agreement to its long-term gas commitment. This is 
true. It is also true that if atomic power, or some other 


technological advance, should suddenly supplant conventionally 


produced power, Cincinnati's generation stations would be 
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outmoded, and the revenues of its entire business would be 
subjected to its long term financial comiituents entered into 
in good faith to build these outmoded stations. Both are 
business risks which, in a private enterprise, must be assumed. 
Regulation cannot insure a profit, and regulation 
cannot eliminate all risks, but it can to some extent control 
where the certain risks will fall. The Commission, after con- 
sidering all of the evidence, concluded that the public interest 
required that a part of the long term risk of building pipe 
line capacity and acquiring supplies of gas should be borne by 
those at whose request such capacity is built and such gas 
supply is obtained. If this risk is a material risk to 
Cincinnati's electric business (which Commonwealth submits is 
not the case) then Cincinnati can easily escape such risk by 


divorcing its dual activities. 





CONCLUSION 


For reasons stated above, the action of the Federal Power 


Commission in prescribing a Contract Demand form of rate for all 
of United's sales should be sustained, and the various appeals 


from such action should be dismissed. 


Respectfully submitted, 
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NO. 135,525 
TATEMENT OF STIONS PRESENTED 
1. May the Federal Power Commission lawfully allow 
| a natural gas company to collect demand charges 
“i from its commonly-managed affiliates pursuant 
to a contract demand rate tariff, under which 
tariff the billing demand is based upon an arbi- 
sak trary Mcf figure fixed by the common management 
of both seller and buyer rather than upon the 


actual sales volumes made by seller to its 


4 


affiliated buyers? 
2. May the Federal Power Commission lawfully al- 
| low a natural gas company to sell gas under a 
contract demand rate tariff containing material 
provisions which are wholly unjust, unreason- 
able, and unduly discriminatory in favor of 
the seller company, its affiliated wholesale 
= customers, and its retail and intra-state whole- 
sale customers, as against the seller's one 
non-affiliated wholesale customer? 


May the Federal Power Commission lawfully per- 


? 
WI 


mit a natural gas company to sell gas under a 

contract demand rate tariff which has been re- 
, jected by the Commission five times within the 

past three years, where no Court review of such 


rejections was sought, and where no significant 


a new facts or changed conditions and circumstances 
were alleged or shown, or made the subject of 


Pindings by the Commission? 


a: 
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JURISDICTIONAL STATEMENT 

On May 11, 1956 the Federal Power Commission 
("the Commission") issued an order Jn the Matter of 
Ynited Fuel Gas Company and Central Kentucky Natural 
Gas Company (FPC Docket Nos. G-2450, G-2451, G-5475 
and G-5476), Commissioner Draper dissenting and 
Commissioner Connole not participating (R. 6838- 
6844). The Dayton Power and Light Company ("Petit- 
ioner") intervened and participated in the Commission 
proceedings and applied for rehearing of the Commiss- 
ion's May 11, 1956 order (R. 6909-6948). Petitioner's 
application was denied by Commission order issued 
July 6, 1956 (R. 6976). On August 31, 1956 Petitioner 
filed its Petition to Review in this court pursuant 
to Section 19(b) of the Natural Gas Act ("the Act") 
(Act of June 21, 1938, c. 556, Sec. 19, 52 Stat. 831, 
U.S.C.A., Title 15, par. 717%). This Court has juris- 
diction upon this appeal to review the Commission's 


order by virtue of said Section 19(b) of the Act. 


STATEMENT OF THE CASE 
INTROD ON 
This proceeding involves a dispute over 

the manner in which the Columbia Gas System, Inc. 
(Columbia) shall be permitted, through its wholly 
owned operating subsidiaries, to collect revenues 

for the sale of gas in interstate commerce for re- 
sale. Columbia, a holding company, owns and operates 
14 inter-connected and integrated subsidiaries oper- 
ating in seven states, of which United Fuel Gas Com- 
pany (United Fuel), The Ohio Fuel Gas Company (Ohio 
Fuel) and Manufacturers Light and Heat Company 
(Manufacturers) are the largest. Columbia's retail 
business is 60% of the total by volume and 70% by 
revenue; thus, only 40% by volume and 30% by revenue 
is subject to regulation by the Commission (R. 6461). 
The operations of the subsidiaries are under the 
control of the System management (R. 6462-6463). 
Because of vast storage facilities, there is flexi- 
bility in the system effecting substantial savings 
in the cost of gas purchased and enabling the system 
to meet its peak loads and other emergency demands 
(R. 6463). United Fuel depends on the deliverability 
from its storage fields for almost 50% of its peak- 
period requirements (Item K, p. 32, R. 5613). Because 
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of its storage facilities, it is able to buy large 
quantities of gas from the southwest at high annual 
load factors. It places the gas in storase in the 
Summer and withdraws it in the Winter for sale to 
those retail and wholesale customers having little 
or no storage. On occasions when it has excess 
gas (gas not needed to fill its storage wells) in 
the Summer, it sells such excess to its affiliates 
Ohio Fuel and Manufacturers, which slso have vast 
storage facilities. United Fuel and the System as 
a whole, therefore, have tremendous flexibility 

in their operations. The Portsmouth Gas Company 
(Portsmouth) is United Fuel's only non-affiliated 
customer and accounts for only 1% of United Fuel's 
sales. It has no storage facilities and, there- 
fore, no flexibility. As a retail distributing 
company, it must deliver gas as, if and when its 
customers (ultimate consumers) demand it, and in 
whatever quantities they desire to use. 

Prior to 1951, the Columbia companies 
collected revenues from their non-affiliated inter- 
state wholesale customers on the basis of a two- 
part demand and commodity rate. A dollar demand 
charge was applied to the gaily average of the 
highest actual monthly sales during a twelve month 
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period. For example, if in a 30-day Winter month 

a@ customer purchased 30,000 Mcf, then he would pay 
the demand charge times 1,000 Mcf (30,000 Mcf = 30 
days) every month during the next twelve months, or 
until he purchased more than 30,000 Mcf. In this 
way he paid for Columbia's demand costs since, 

even if in a Summer month he purchased only 

15,000 Mcf, he still paid demand charges on the 
basis of the 30,000 Mcf he took in the previous 
“Winter month. In addition to the demand charge, 

he paid a commodity charge for each Mcf of gas 
purchased on any day. The distributing company 
purchasers (e.g., Portsmouth) agreed to buy their 
entire requirements from Columbia, and Columbia 
agreed to supply the customers' entire requirements 
without limitation. The customers under this 


arrangement knew that Columbia would exert every 





effort to meet their demands, and Columbia knew 
that the markets of these customers were "sewed up" 
for Columbia. When Columbia's costs went up, its 
customers willingly agreed to increases in the 
‘levels of the demand and commodity rates to cover 
the increased costs. Everyone, it was thought, 


would live happily under such a- business climate. 
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But such was not to be, for Columbia, without can- 
celing its entire requirements contracts with its 
customers, and without even consulting them, un- 
leashed the guaranteed payment contract demand (CD) 
rate tariff simply by filing it with the Commission, 
under Section 4 of the Act (Act of June 21, 1935, ¢.« 
556, Sec. 4, 52 Stat. 822, U.S.C.A., Title 15, par. 
T1LT¢) « : 

On August 6, 1951 United Fuel filed a CD 
rate tariff with the Commission providing, inter 
alias, that demand charges would be based upon a 
fictitious “contract demand” sales figure. Under 
this tariff, the customer would be obligated to noti- 
fy United Fuel in the Spring of each yearias to its 
estimated single peak: day requirements during the 
following Winter. For example, if a customer 
guessed that he might need 20,000 Mcf on one day 
during the next Winter, he would have to notify 
United Fuel of that fact in the early part of the 
preceding Spring. This guessed-at figure vould then 
become the "contract demand" (CD) and the customer 
would be compelled to pay @ monthly demand charge 
based upon at least 90% of that figure, regardless 


of the actual amount of his next Winter's purchases. 


If, for example, the demand charge were $1.00 per Mcf 
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of billing demand, the customer would be compelled 
to pay a minimum of $1.00 X 18,000 (90% of 20,000), 
or $18,000, every month, unless he elected for the 
next year to reduce his contract demand (CD) within 
certain narrow limits (no more than a total of 10% 
of the highest CD, in annual steps of 5%,as long 
as he bought any gas from United Fuel). If the 
customer desired to increase his CD, i.e., his esti- 
mated peak day requirements, he could do so only if 
United Fuel, at its sole discretion, would agree to 
such increase. The minimum bill would always be 
based upon 90% of the CD, regardless of how much 
gas the customer actually purchased on any given 
day. Further, if the customer, even though through 
no fault of his own, actually took more than his 
CD, he would have to pay United Fuel as much as 
$5.00 per Mcf for the excess gas, this being a so- 
called penalty price. 
As stated, supra, prior to its 1951 CD 
tariff filing, United Fuel had always agreed to 
supply its buyers' entire requirements and bill 


‘them on the basis of actual deliveries (FPC Op. 258, 
100 PUR(NS) 405 at 433). United Fuel has five whole- 


sale customers whose purchase rates have been fixed 
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by the Commission. Four of these customers, Ohio 
Fuel, Manufacturers, Atlantic Seaboard Corporation 
(Seaboard), and Central Kentucky Natural Gas Com- 
pany (Central Kentucky) are affiliates of United 
Fuel. United Fuel and its four affiliates are 
wholly-owned subsidiaries of Columbia. United 
Fuel has one non-affiliated interstate wholesale 
customer, The Portsmouth Gas Company (Portsmouth). 
Portsmouth has a contract with United Fuel calling 
for the supply of its entire requirements (FPC Op. 
258, 100 PUR(NS) 405 at 433, footnote 19). This 
contract was completely abrogated by the Commission's 
approval of United Fuel's unilateral filing of a CD 
rate tariff. : 

After fully considering United Fuel's 
1951 proposed CD rate tariff, the Commission on 
August 7, 1955 unanimously rejected it as being un- 
just, unreasonable, and unduly discriminatory (FPC 
Op. 258, 100 PUR(NS) 405 at 432-438). United Fuel 
filed an application for rehearing of Opinion 258, 
its application was granted and, after rehearing, 
the Commission reaffirmed its decision on the form 


, of tariff issue in its Opinion 258-A, issued November 
a 19, 1953. United Fuel did not petition for Court 
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review of the Commission's decisions in Qpinions 
258 or 258-A. 


United Fuel's major sister companies, 
Ohio Fuel and Manufacturers, also filed CD tariffs 
with the Commission identical to that filed by 
United Fuel. After full and extended hearings, 
the Commission rejected these tariffs in its de- 
| cisions embodied in its Opinions 272, 27e-A and 
273, issued July 2, 1954, December 3, 1954 and July 
25, 1954 respectively. Manufacturers did not pe- 
tition for Court review of the decisions in Opinions 
272 and 272-A, and Ohio Fuel did not even apply to 
the Commission for rehearing of the decision in 
Opinion 273. Thus, the Columbia companies had 

five Commission hearings within the past three 
years in which they unsuccessfully sought approval 
of the CD rate form. 

Despite the fact that the CD rate tariff 
had been rejected five times by the Commission, 
United Fuel was permitted to re-try the issue again 
in consolidated FPC Dockets G-2450, G-2451, G-5475 
and G-5476. The result of these hearings was the 
issuance by a hearing examiner of a decision approv- 


ing, for the first time, United Fuel's proposed CD 


ao 


rate tariff. Exceptions were filed by Dayton, Ports- 


mouth, the Commission's own Staff, and others, but 
on May 11, 1956 the Commission issued its Order sus- 
staining the examiner, Commissioner Draper dissent- 
ing and Commissioner Connole not participating - 

(R. 6838-6844). The Commission denied applications 
for rehearing by its order issued July 6, 1956 

(R. 6976). : 


- E CO ON'S T OF DEAL 
AMONG AFFILIATES : 


In its May 1lth order (R. 6838) the Com- 
mission recognized the fact that 89% of United Fuel's 
total sales are made to its commonly -managed affiliates 
in the Columbia System (R. 6841). But, without even 
considering the effect of such affiliation upon its 
determination, it summarily approved the CD rate 
tariff (R. 4600-4638) for application by United Fuel 
to its sister companies Seaboard and Central Kentucky, 
and, although not even requested by United Fuel, it 
directed that an identical CD rate tariff be filed 
for its other sister companies, Ohio Fuel and Manu- 
facturers. It wholly ignored and failed to rule upon 
the proposed finding on this subject contained in 
Dayton's Exceptions to the Examiner's decision 
(R. 6625-6627). It apparently did not consider 
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Dayton's contentions on the subject of affiliation 
(R. 6676-6680), and it did not deny or refute in 

any way its own previous findings and conclusions 

on the subject contained in Opinion 258 (100 PUR(NS) 
405 at 435-436). The tariff (R. 4600-4638) approved 


by the Commission in its May llth order is essentially 


the same tariff which it rejected in Opinion 258. 
Under that tariff Columbia, which manages United 

| Fuel and its four affiliated customers, can and 

has effectively changed the contract demands in such 
a@ manner as to fix arbitrarily the amount of money 
paid by the affiliated customers to United Fuel for 
gas (FPC Op. 258, 100 PUR(NS) 405 at 435; FPC Order 
issued September 12, 1956 In the Matter of United 
Fuel Gas Company, Docket No. G-11060, Appendix A at- 
tached hereto). The Commission's arbitrary approval 
| of the CD rate tariff for application by United Fuel 
to its affiliates is contrary to law. 


II. THE COMMISSION'S ALLOWANCE OF A TARIFF 


CONTAINING PROVISIONS WHICH ARE UNJUST, 
ABLE A D D MINAT 


The CD tariff places a limitation upon 
United Fuel's obligation to deliver gas (R. 4606, 
4617), whereas prior its filing United Fuel was obli- 


gated to deliver Portsmouth's entire requirements. 
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The CD tariff requires a guaranteed payment to United 


Fuel of at least 90% of its demand costs (R. 4608 ) 
regardless of the actual volumes of gas purchased, 
whereas under previous tariffs demand charges were 
based upon actual purchases. The CD tariff bases 
demand charges upon the estimated single peak day 
(R. 4608), whereas previously it vaw thawed upon the 
actual average daily purchases in the billing month. 
The CD tariff requires the payment of penalties of 
as much as $5.00 per Mcf for gas taken in excess 

of the CD (R. 4610), whereas previously there was no 
penalty and the buyer could take his entire require- 
ments limited only by capacity and supply . The 

CD tariff requires payment for gas lost from a 
buyer's facilities unless United Fuel, as judge 

and jury, accepts as “satisfactory" the evidence of 
buyer that he was not negligent (R. 4610). The CD 
tariff compels the signing of a contract even though 
the contract is unacceptable to buyer (R. 4627-4628, 
Sec. 9.1). A customer can never decrease his CD by 
more than 10% of the highest CD ever in effect 

(R. 4630-4631), and he can never increase his CD un- 
less United Fuel, at its sole option, agrees to an 


increase (R. 4629-4630). The CD tariff allows United 
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Fuel to force a customer to curtail deliveries to 
its retail customers even though United Fuel con- 
tinues uncurtailed deliveries to its retail cus- 
tomers (R. 4631, sec. 11). 

These restrictive tariff provisions are 
unjust and unreasonable on their face. Since 
United Fuel does not apply them to its retail and 
intra-state wholesale customers, and will never 
apply them jin fact to its affiliated wholesale 
customers, the result of their application to Ports- 


mouth is unfair discrimination against it. 


III. THE COMMISSION'S REVERSAL OF ITSELF WITHOUT 
ANY SHOWING OF CHANGED CIRCUMSTANCES 


The Commission rejected the CD rate tariff 
for Columbia on five separate occasions (Opinions 258, 
258-A, 272, 272-A and Opinion 273). The facts in the 
instant record are essentially the same facts upon 
which those five opinions were issued, - all within 
the past three years. The Commission could not, 
and did not, find any change in facts to support 
its reversal of prior action. Its action was, there- 
fore, arbitrary, capricious, a clear abuse of dis- 
cretion and, therefore, unlawful. 


STATEMENT OF POINTS 


1. The Commission erred in failing to consider at all 
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the evidence offered by its own Staff and the inter- 
venors opposing the contract demand tariff. 

2. The Commission erred in approving a tariff under 
which affiliated companies can and have manipulated 
contract demands in such a-way as to affect arbitrarily 
the charges paid for gas. : 

3. The Commission erred in approving the | ante con- 
tract demand tariff for all jurisdictional sales by 
United Fuel, where the substantial evidence shows that 
two of its customers are only partial requirements 
customers and only one customer is a non-affiliated, 
all-requirements customer. : 

4, The Commission erred in considering only two 
elements of a tariff containing many unjust, unreason- 
able and unduly discriminatory provisions of great 
significance, the evidence on which was wholly ignored 
by the Commission. | 

5. The Commission erred in approving a tariff already 
rejected by it in an identical case involving the same 
parties, where both the previous case and the present 
case were based upon the same facts and circumstances, 
and where no Court appeal was sought from the prior 


decision. 
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SUMMARY OF ARGUMENT 
Introduction 
The Commission has become a very busy 
agency, - so busy, in fact, that it either hasn't 
the time or hasn't taken the time to consider all 
the provisions in the filed tariff of a natural gas 
company which affect vitally the contractual dealings 


between companies subject to its jurisdiction and the 


distributing company purchasers from such companies. 
In the instant case, the Commission simply "rubber- 
stamped" the CD tariff filed by United Fuel. The 
tariff is the operating "bible" pursuant to which 
sellers and buyers are supposed to be able to operate 
without constant litigation before a too-busy Commiss- 
ion and the Courts. Each provision in that tariff 
should be carefully scrutinized and appraised before 
it is allowed to become effective. Especially is 

this so when the propriety of the tariff is challenged 
by the purchasing companies who must live under it. 
Many of the provisions in United Fuel's tariff (R. 4600- 
4638) were not subjected to any analysis by the Con- 
mission. Apparently, in the face of Columbia's five 
year hammering, the Commission decided the way to end 
the racket would be to give Columbia what it wanted. 
Now, for the first time in this proceeding, United 


Fuel's CD tariff provisions will receive the intense 
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study which their importance deserves. 

There is here involved a Commission order 
which, on its face, is not supported by substantial 
evidence. Here is involved the judicial question, 
not the administrative question, of whether the 
tariff provisions are lawful on their face. This 
Court will, we submit, view the Commission's May 
lith order for what it really is, the pubber-stamp 
approval of a tariff which makes unnecessary and 
unwise changes in business arrangements of long 
standing with no substantial evidence to justify ok a 


I. THE ON FA TO CONSIDER THE EF- 


FECT OF AFFILIATION IN APPROVING UNITED 
FUEL'S CD TARIFF | 


A CD tariff for dealings between affiliates 
commonly-managed by Columbia's New York office is an 
invitation to the worst kind of manipulation. There 
is, and can be, no arms-length bargaining between 
these affiliates. In fact, in the earlier proceeding 
resulting in Opinion 258 the same man negotiated the 
terms for Buyer and Seller. See Opinion 258, 100 
PUR(NS) 405 at p. 435. The contract demand figure, 
which is the figure on which demand charges are paid, 
has been and can be shifted up and down by the New 
York Columbia office at will. The tariff provides 


for penalties on a buyer who takes in excess of his 
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CD unless he gets the seller's permission to take the 





excess gas. We cannot imagine United Fuel refusing 






its permission and assessing a penalty against its 





sisters, Ohio Fuel, Manufacturers, Seaboard, and 






Central Kentucky. But if Portsmouth, a non-affili- 





ated customer, should take gas in excess of its CD, 





then it will be forced to pay the -OO per Mcf 






penalty. The fact is that Columbia has already ar- 






ranged the 1956 deliveries so that Ohio Fuel and 






Manufacturers will get all the excess gas they want 






(Appendix A attached hereto), without any penalty. 







The tariff approved by the Commission will allow, 






and has already allowed, the worst kind of transac- 


tions to take place between these affiliated companies. 






The present Commission failed completely to heed the 






Supreme Court's decision that transactions between 






commonly-managed companies 


",...are regarded as jealously by the 
law as are personal dealings between 
a director and his corporation; and a 
where the fairness of such transactions 
is challenged, the burden is upon those 
who would maintain them to show their 











entire fairness ..." eddes v. Anaconda “ 
Gopper Mining Co. (1921), 254 U8 590 oa 


In this case the fairness of the transactions 
| between United Fuel and its affiliated customers was 


challenged. The Commission chose to ignore completely 
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this challenge. Its allowance of the cD tariff for 


dealings between affiliates was contrary to law. 


II. THE CD TARIFF IS UNJUST, UNREASONABLE AND 
D P z : 


The Commission, in approving the CD tariff 
for United Fuel, actually "made a contract" between 
United Fuel and its five jurisdictional wholesale 
customers. Neither the seller, United Fuel, nor its 
buyers Ohio Fuel and Manufacturers, had agreed to tie 
contract which the Commission made for then. Further, 
Portsmouth objected strenuously to the contract forced 
upon it by the Commission. Portsmouth, Dayton, and the 
Commission's own staff introduced detailed evidence 
as to exactly why the CD tariff is unjust, unreason- 
able and unduly discriminatory. They offered uncon- 
troverted and uncontrovertible evidence on each unlaw- 
ful provision contained in the tariff. Yet the Com- 


mission gave its rubber-stamp approval to the CD 


tariff without giving any consideration at all to the 


evidence against it. : 

The tariff thus approved is an invitation 
to continued and continuous litigation. ‘It provides 
that a customer shall agree to a stated cD figure 
and shall not have the right to demand more than the 


CD on any day. But can a customer buy gas in excess 


-17- 





of the CD from somebody other than United Fuel? 


United Fuel says that Portsmouth cannot, - even 
though its’affiliates Ohio Fuel and Manufacturers 


can and do. Such a tariff is, we submit, grossly 
unjust and unlawful. 

The tariff thus approved provides that 
Portsmouth must pay severe penalties to United 
Fuel if it takes gas in excess of the CD. Ports- 
mouth will have to pay as much as $5.00 per Mcf for 
excess takes. Yet United Fuel will never be required 
to pay a penalty to Portsmouth for underdeliveries. 
Further, United Fuel has already given permission to 
Ohio Fuel and Manufacturers, its affiliates, to take 
gas in excess of' their contract demands, WITHOUT ANY 
PENALTY WHATSOEVER (Appendix A). Indeed, in the 
earlier period when the CD tariff was in effect for 
deliveries from United Fuel to Ohio Fuel and Manufac- 
turers (prior to its rejection in Opinion 258), United 
Fuel actually cut its deliveries back during the peak 
Winter period considerably below the agreed contract 
demand. It was this "back-off" situation which com- 
pelled the Commission to prescribe the LS-schedules 
for such deliveries in Opinion 258. A tariff which 


allows such one-sided dealings is unjust and unduly 
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discriminatory on its face. The Commission's 
refusal to look at the uncontroverted facts con- 
stitutes error and an abuse of discretion. 

| The tariff provides that Portsmouth's 
CD can never be reduced by more than Log of the 
highest CD which may’ be effective in the future, 
- unless United Fuel, at its sole option, consents 
to a greater reduction. Whereas Portsmouth, as a 
non-affiliated customer, must deal at ahne-length 
with United Fuel, the fact is that Ohio Fuel and 
Manufacturers have been allowed by United Fuel to 
reduce their contract demands (and thus their de- 
mand costs) by more than 10% of their peak day re- 
quirements (Appendix A). A tariff which permits 
such discrimination to take place is unlawful. The 
Commission erred in approving it. : 

The tariff provides that United Fuel can 
require Portsmouth to curtail deliveries to its cus- 
tomers even though, at the time of such curtailment, 
United Fuel can continue to make deliveries to its 
own retail customers. Such a discriminatory provis- 
ion is clearly unlawful. The Commission erred in 
approving it and in giving it no consideration at 
all. : 


The tariff provides that Portsmouth must 
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guarantee payment of 90% of United Fuel's demand 
costs forever, regardless of the actual gas pur- 
chased and regardless of whether United Fuel de- 
livers the gas called for. The Commission ignored 
the substantial evidence showing that United Fuel 
needs no such guarantee because of its vast storage 
facilities and Plexibility of operations. The 
Commission ignored its own findings on this subject 
contained in Opinions 258, 258-A, 272, 272-A and 
275. The Commission's failure to base its decision 
on this point upon the substantial evidence consti- 


tutes reversible error. 


This Court will scrutinize each provision 


of the tariff approved by the Commission. Whether 
-such a tariff, which would become a forced contract 
if approved, is lawful is a judicial question, not 
an administrative question, and this Court has the 
power to view it for what it is, - a tariff against 
the public interest, inequitable on its face, and 
grossly discriminatory in its application. 
Til. E COMMISSION APPRO D T 


TARIFF IN THE ABSENCE OF ANY PROOF OF 
A E_IN A S_5 E 


SSUANCE OF OP ON AND 2560-A 
United Fuel failed to show any significant 


change in conditions since the issuance of Opinion 
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258-A which would justify a reversal of that opinion 
by the Commission. The Commission erred in reversing 
that opinion because the burden of proof was not sus- 
tained. Commission Draper, in his dissent, correctly 
stated: : 

"T cannot find in the record before us 

in these cases sufficient reason to 

reverse our prior actions which resulted 

in denial of the contract demand form 

of rate to these companies. (See also 

FPC Opinion No. 272 as to Manufacturers 

Light & Heat Company and FPC Opinion No. 

273 as to Ohio Fuel Gas Company, both 

Columbia Gas System affiliates of 

United Fuel and Central Kentucky). It 

is not a matter of adherence to the 


doctrine of res adjudicata, it is 
simply that in my opinion the gppli- 


cants herein have not sustained the 
burden of proof to support the change 


n rate form which is here re uested." 

United Fuel had a full, ae Fe hearing on 
the CD tariff -before-Opinton 258 was Sasued. United 
Fuel applied for and obtained a rehearing on that 
opinion. In Opinion 258-A the Commission recon- 
sidered its rejection of the CD tariff and reaffirmed 
its decision in Opinion 258. Under saetton 19 6f 
the Act United Fuel could have appealed the decision 
to this Court. It did not do so. It simply kept on 
litigating the issue in subsequent filings until it 
finally persuaded a bare majority to allow it to 
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have that which the Commission, on the same 


facts, had previously rejected. Absent a 
showing of changed conditions, it was error 

to allow a retrial of the issue. The fact 

is that in the present proceeding United 

Fuel appealed the unfavorable decisions in 
Opinions 258 and 258-A to the Commission in- 
stead of to this Court. The Act makes no pro- 
vision for such an appeal and the Commission, 
in allowing it, unlawfully usurped the province 
of this Court. 





ARGUMENT 


The Commission ordered United Fuel to 
apply a tariff to its affiliated 
customers under which these commonly- 
managed companies have, can, do and 
will manipulate their operations 
unjustly, unreasonably and with undue 
discrimination against the public 
interest and the interest of_.United's 
non-affiliated distributing company 
customer. 


The Commission has ordered weiss Fuel to 
sell gas to its commonly-managed affiliated customers, 
Ohio Fuel, Manufacturers, Central Kentucky and Atlantic 
Seaboard, under a CD tariff (R. 6838-6843). Under this 
tariff, these affiliates have been and are in a position 
where, because of their affiliation, they have committed 


and/or can commit the following acts: 


1. Manipulate the Mcf CD figure upon which 


demand charges are paid, in such a 
manner as to fix the price for gas 
without regard to the volume of gas 
sold and purchased (FPC Opinion 258, 
100 PUR(NS) 405 at 434-435; FPC order 
issued September 12, 1956 in Docket No. 
G-11060, Appendix A attached hereto). 
2. Fix CD figures*at less than the 
affiliated customer's full peak day 
requirements and permit the affiliated 


customer to buy cheaper. gas from other 








sources, while at the same time 


compelling the non-affiliated customer 
to buy his entire requirements from 
United Fuel whether he wants to or not 
(R. 4234, 4239, 4248, 5715-5758, FPC 
Opinion 286). 


3. Allow affiliated customers to buy gas 


in excess of their contract demands 
without the payment of any penalty for 
the excess takes, while compelling the 
non-affiliated customer to pay penalties 
of as much as $5.00 per Mcf for gas 
taken by it in excess of its CD (R. 4610, 
Original Sheet No. 14, Sec. 7 of the 
filed tariff; FPC Order issued September 
12, 1956 in Docket No. G-11060, Appendix 
A attached hereto). 

Allow affiliated customers to reduce 
their contract demands (and, therefore, 
their demand costs) by more than 10% of 
the highest effective contract demands, 
while prohibiting the non-affiliated 
customer from making such a reduction in 
his CD (and, therefore, in his demand 
costs) (R. 4630-4631; FPC Order issued 
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September 12, 1956 in Docket No. 
G-11060, Appendix A attached hereto). 


5. Allow affiliated customers to increase 
their contract demands while prohibiting 
the non-affiliated customer from increasing 
his CD, thus stifling the growth of the 
non-affiliated customer (R. 4629-4630). 


6. Allow affiliated customers to continue 


uncurtailed deliveries to their retail 
customers while requiring the non- 
affiliated customer to curtail deliveries 
to its retail customers (R. 1203, 1279, 
1298, 1299, 1301, 4631, 5625-5627; FPC 
Opinion 273, mimeo ed. p. 24). 

7. Allow affiliated customers to exclude, 
lost gas from demand charge computations 
while requiring the non-affiliated | 
customer to pay for gas lost from his 


facilities (R. 4613). 


In its May llth order the Commission said 


that there are two elements of the CD rate form "which 


are of significance" (R. 6839). No better proof of 


the Commission's inadequate knowledge and consideration 


of the subject need be offered than this statement. 


The fact is that the Commission, in its rush to approve 





















sources, while at the same time 
compelling the non-affiliated customer 
to buy his entire requirements from 
United Fuel whether he wants to or not 
(R. 4234, 4239, 4248, 5715-5758, FPC 
Opinion 286). 
3. Allow affiliated customers to buy gas 
in excess of their contract demands 
without the payment of any penalty for 
the excess takes, while compelling the 
non-affiliated customer to pay penalties 
of as much as $5.00 per Mcf for gas 
taken by it in excess of its CD (R. 4610, 
Original Sheet No. 14, Sec. 7 of the 
filed tariff; FPC Order issued September 
12, 1956 in Docket No. G-11060, Appendix 
A attached hereto). 









4. Allow affiliated customers to reduce 
: their contract demands (and, therefore, 
their demand costs) by more than 10% of 
the highest effective contract demands, 

while prohibiting the non-affiliated 
customer from making such a reduction in e 
his CD (and, therefore, in his demand 7 
costs) (R. 4630-4631; FPC Order issued ; 


September 12, 1956 in Docket No. 
G-11060, Appendix A attached hereto). 


5. Allow affiliated customers to increase 
their contract demands while prohibiting 
the non-affiliated customer from increasing 
his CD, thus stifling the growth of the 
non-affiliated customer (R. 4629-4630). 

6. Allow affiliated customers to continue 
uncurtailed deliveries to their retail 
customers while requiring the non- 
affiliated customer to curtail deliveries 
to its retail customers (R. 1203, 1279, 
1298, 1299, 1301, 4631, 5625-5627; FPC 
Opinion 273, mimeo ed. p. 24). 

7. Allow affiliated customers to exclude. 
lost gas from demand charge computations 
while requiring the non-affiliated | 
customer to pay for gas lost from his 


facilities (R. 4613). 


In its May llth order the Commission said 


that there are two elements of the CD rate form "which 
are of significance” (R. 6839). No better proof of | 
the Commission's inadequate knowledge and consideration 
of the subject need be offered than this statement. 

The fact is that the Commission, in its rush to approve 





and get rid of Columbia's request, failed completely 


to consider in any way many of the material provisions 


contained in the tariff. 


The Commission erred in not considering the 
importance of the dangers inherent in allowing United 
Fuel and its affiliates to manipulate their operations 
at will under the CD tariff. In the light of the 
Commission's appreciation of these dangers, so clearly 
expressed in its Opinion 258 (100 PUR(NS) 405 at 434- 
435), it is beyond comprehension that the Commission 
would affirm the examiner's holding that such dangers 
are "possibilities" rather than "probabilities". The 
fact is that past experience proves what kind of 
manipulations take place in the Columbia System under 
- the CD tariff. (FPC Opinion 258, 100 PUR(NS) 405 at 
434-435; PFC Order issued September 12, 1956 in Docket 
G-11060, Appendix A attached hereto). 


Under Section 4(e) of the Act (Act of June 
21, 1938, c. 556, sec. 4(e), 52 Stat. 822, par. 717c), 
United Fuel had the burden of proof to show that the 
CD tariff is just and reasonable. As to its dealings 
with Ohio Fuel and Manufacturers it did not even 
attempt to obtain approval of the CD tariff but filed 
an LS schedule with demand charges based on actual 


average deliveries and in conformity with the 





Commission's Opinion 258. As to its other suataiara, 
affiliates Seaboard and Central Kentucky and non- 
affiliate Portsmouth, it failed to sustain its burden 
under the Act. 


The Commission made no finding that United 


Fuel had sustained the burden of proving the reason- 
ableness of each and every material provision in the 
tariff. Here, where contractual dealings between 
commonly-managed affiliates were the sub fect of 
determination, it was incumbent upon the Commission 
to "...require that each important sseviston be shown 


to be fair..." and that the "entire fairness" of the 


tariff be shown. Mayflower Hotel Stock. P. Com. v. 
Mayflower Hotel Corp. (1951), 89 App. D. Cc. 71 at 
Dp. 177, 193 Fed 666 at p. 672. The Gem’ aston gave 
perfunctory consideration to only two elements of 
the contract demand tariff (R. 6839), end completely 
ignored all other provisions in that tariff. It 
ordered these Columbia-dominated subsidiaries to sell 
and buy under a contractual arrangement which the 
subsidiaries themselves had forsaken. The Commission 
had not one word to say about the fact that Columbia 
"sat on both sides of the table for all practical 
purposes" and that, therefore, the contract demand 
tariff should have been brought H., Juaties careful 
scrutiny". Id., 89 App. D. C. 171 at 176, 193 Fed 
666 at p. 671. | 





This Court has held that where, as here, 
contractual dealings between commonly-managed 


corporations are involved, the transactions will be 


| looked upon with suspicion and the contracts may be 


set aside on slight grounds. Id., 89 App. D. C. 171 
at p. 179, 193 Fed 666 at p. 674. The Commission in 
its Opinion 258 took a close look at the application 
of the CD tariff among the Columbia affiliates and 
found it to be unjust and unreasonable. In the 
instant case, without scrutinizing that tariff at 
all and without retracting its findings of fact in 
Opinion 258, it summarily approved the same tariff 
which it had theretofore rejected. 


Assuming only for the purposes of this 
discussion that the Commission had the power to remake 
: United Fuel's filed tariff as applicable to its sisters 
Ohio Fuel and Manufacturers, it certainly did not have 
the right to approve a CD tariff for those sales with- 
out a clear showing on the record that such a tariff 
would be "entirely fair" for transactions between United 


Fuel and its affiliated customers. 


The business of selling natural gas for 
ultimate distribution to the public is affected with 
a public interest, and regulation thereof is necessary 


in the public interest (Act of June 21, 1938, c. 556, 





sec. 1, 52 Stat. 821, par. 717). Therefore, trans- 
actions between commonly-owned, commonly-managed gas 
companies should be subjected to the closest of 
scrutiny, - no matter how busy the regulating agency 
may be in attempting to carry out its administrative 
duties. The Commission in this case, by its own 
order, admitted that it looked at only two elements 
of the tariff it approved. This Court should reverse 
the Commission for its failure to exercise its powers 
in a lawful manner. While the Mayflower Hotel Case, 
(supra) did not involve utilities, the law there is 


wholly applicable here: 


"Since the management contract is also 
one between corporations with inter- 
locking directorates, a concurrent 
ground exists for requiring that the 

rovisions must meet the high standards 
applicable to such a situation (footnote 
omitted). As stated by this court in 
its prior decision, quoting from Garrett 
v. Reid-Cashion Land & Cattle Co., 34 
Ariz. 245, 270 P. 1044, 1052: | 


‘Transactions by interlocking directorates 
with trust property afford such great 
opportunity and temptation for misuse 
or perversion of power by the trustees 
that the courts have thought fit to 
promulgate the rule of placing upon 
them the burden of proof to show -'entire 
fairness'; and, where a sale is involved, 
the full adequacy of the consideration'. 

84 U.S. App. D. C. at pages 281-2, 173 
F.2d at pages 422-423. Td., 89 App. 

D. C. 171 at p. 176, 193 F2d 666 at 

p. 671. (Emphasis supplied) 
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In the instant case the Commission, knowing 
that the opportunity for misuse under the contract 
demand tariff was too great a temptation for Columbia 
to resist (Op. 258, 100 PURNS 405 at 434-435), never- 
theless approved that tariff. What happened? 
Columbia immediately applied the tariff by its literal 
terms to manipulate contract demands among affiliates 
in such a manner as to cause the Commission itself to 
do everything but admit its own error in approving 
the tariff (FPC Order issued September 12, 1956 in 
Docket No. G-11060, Appendix A attached hereto). 





“Much preferable would it have been for the Commission 








to admit that the provisions of the contract demand 





tariff between affiliates are simply untenable, rather 


than attempt now to impose a straight jacket or even 








greater rigidity of operations upon the Columbia 
Companies. Dayton submits that neither the Commission * 
nor Columbia should be allowed to escape from their 
unreasonable acts of forcing the CD tariff upon a 
system of contracting and operation which had worked a 
SO well in the past. This Court should, we respectfully 
submit, remove the cause of all the trouble by cutting 3 


off this evil tariff at its roots. * 


Dayton, in its Exceptions to the Intermediate 
Decision in this case, proposed a finding which was and 
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is accurate in all particulars. The Commission ignored 
the proposed finding, failed completely to state how 

it was in error, and rubber-stamped the proposed CD 
tariff. In its proposed finding Dayton pointed up 

the unlawfulness of a CD tariff for application among 


affiliates. Dayton's proposed finding was as follows: 


"Columbia System's Integrated Operations 
And United Fuel's Negotiations With Itself. 


One of the principal reasons advanced in 
Opinion Nos. 258 and 258-A for the denial 
of the CD rate form to-United Fuel was 
its affiliation with Ohio Fuel,. 
Manufacturers, Seaboard, and Central 
Kentucky under common management of the 
Columbia System, and its (United Fuel's) 
negotiations with itself. The staff and 
others opposing the CD rate form continue 
to rely upon this reason as justification 
for denial of such rate form. Counsel 
for the Kentucky cities points out that 
‘the ability of the common management 

to fix the contract demand at what they 
feel is appropriate is tantamount to 
permitting management, in a substantial 
measure, to name their own rates. The 
Columbia System management will: have 
within its power the opportunity to fix 
the contract demand quantities for United's 
sales and thereby influence the return 
earned by each of these companies as well 
as that of United.' There is merit to 
what Counsel says. ! 


a These objections rest in large part on 
past experience and known facts rather 
than on any 'possibility'. It isa 
fact, for example, that at one time 
United Fuel had a CD contract with Ohio 

- Fuel providing for a contract demand of 

° 225,000 Mcf upon which Ohio Fuel paid 

| demand charges, but because the common 
Columbia management controlled the 
situation, Ohio Fuel's indicated receipt 
was only 88,700 Mcef from United Fuel on 
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its peak day, even though Ohio Fuel badly 
needed its entire contract demand. It is 
a fact that a similar situation existed 
as to another Columbia affiliate, 
Manufacturers. It is a fact that a Vice 
President of Columbia's service corporation, 
testifying under oath on behalf of Ohio 
Fuel's management, stated that although 
United Fuel's CD tariff has the same 
language in it as Ohio Fuel's CD tariff, 
‘,..it is subject to an entirely different 
interpretation. Jt means something different = 
with respect to the intergroup deliveries 
which would be the case as between United 
Fuel _ and Ohio Fuel.' (Emphasis supplied. ) 
The Commission fully recognized the 
dangers of approving a CD rate form for 
affiliated companies at pages 50 and 51 
of its decision in Opinion No. 258. 
Past experience clearly demonstrates that, 
as Counsel for the Kentucky cities stated, 
a CD rate form among affiliates will give 
to the Columbia System management '...the 
opportunity to fix the contract demand 
quantities for United's sales and thereby 


influence the return earned by each of 
these companies as well as that of United.' 


Because United Fuel and its four affiliated 
jurisdictional customers are subject to 
Common management, contracts between them 
are and must be subject to the closest 
scrutiny, and the burden of proving the 
fairness of such contracts is on United 
Fuel. United Fuel has not sustained that 
burden in this eee See Geddes v. 
Anaconda Copper Mining Co. (ign1F 254 US 
590 at p. 599, for a clear pronouncement 
of the rule (known as the Geddes Rule) 
applicable to this case. Whenever two 
companies identically owned make contracts 
which affect the interest of the public, 
the fact of their unity of management 
must be considered in testing the validity 
and bona fides of the contracts under 
ae a United States v. Delaware 
& W.R. Co. (isisy, 238 US 516 at p. 528. 
The Geddes Rule has been followed for 
many peers See 33 ALR 2a (1954), 

p- 1069 et seq. The Commission should 
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not encourage practices such as United 
Fuel has engaged in in the past while 
operating under a CD rate form. | 
Therefore, the CD rate form should not 

be approved because approximately 99% of 
United Fuel's sales is made to affiliated 
customers subject to the same common 

mane ement as is United Fuel." (R. 6625- 


The Commission's failure to scrutinize 
carefully the contract demand tariff, a failure 
apparent on the face of its May llth order, was a 
direct violation of the rule of the Geddes Case as 
pronounced by the Supreme Court in 1921 and as followed 
uniformly ever since by every court in the land. The 
Supreme Court said: | 


"The relation of directors to corporations 
is of such a fiduciary nature that trans- 
actions between boards having common 


members are regarded as jealously by the 
law as are personal dealings between a 
director and his corporation; and where 
the fairness of such transactions is 
challenged, the burden is upon those who 
would maintain them to show their entire 
fairness; and where a sale is involved 
the full adequacy of the consideration. 
Especially is this true where a common 


director is dominating in influence or 
in character. THIS COURT HAS BEEN 


CONSISTENTLY EMPHATIC IN THE APPLICATION 
OF THIS RULE, WHICH, IT HAS DECLARED, IS 
FOUNDED IN SOUNDEST MORALITY, AND WE NOW 
ADD, IN THE SOUNDEST BUSINESS POLICY. 
Twin-Lick Oil Co. v. Marbury, 91 US 587, 
588, 23 L. ed. 329, 330, 3 Mor. Min. Rep. 
688; Thomas v. Brownville, Ft. K. & P.R. 
Co., 109 US 522, 27 L. ed: 1018, 3 Sup. 
Ct. Rep. 3515; Wardell v. Union P.R.Co., 
103 US 651, 658, 26 L. ed. 509,'511, 7 
Mor. Min. Rep. 144; Corsicana Nat. Bank 
v. Johnson, 251 Us 68, 90, 64 L. ed. 141, 
155, 40 Sup. Ct. Rep. 82." (Emphasis 


a 


supplied). eddes v. Anaconda er 

Mining Co. CC) EC ae 

As in the Geddes Case, the fairness of the 
transactions between United Fuel and its affiliated 
customers under the CD tariff was seriously challenged. 
The Commission had a clear duty to scrutinize closely 
each and every provision in the tariff in the light 
of the affiliation of the seller and buyers. Smith v. 
Illinois Bell Tekoh. Co. (1930), 282 U.S. 133 at 
p. 144. United Fuel was bound to offer satisfactory 
evidence with respect to each provision of the CD 
tariff which it proposed for application to its 
affiliates Seaboard and Central Kentucky (and its 


non-affiliate, Portsmouth). It offered no such 


satisfactory evidence. In the case of its affiliated 
customers Ohio Fuel and Manufacturers it offered no 
evidence at all with respect to applying the CD 
tariff to them. The Commission, in ordering that 
United Fuel must apply the CD tariff to Ohio Fuel and 
Manufacturers, did so on the basis of no evidence at 
all. ITS OWN STAFF OPPOSED THAT TARIFF AT THE HEARING. 
Thus, there was no proof on the record to support the 
Commission's arbitrary order compelling application 
of the CD tariff to Ohio Fuel and Manufacturers. 
Having in mind the affiliation of the seller and 


buyers and the unity of control thus engendered, it 





was clearly the responsibility of United Fuel and the 


Commission to support the CD tariff with substantial 
evidence on each provision; United Fuel and its 
affiliates are in practical effect one organization, 
there is an absence of arm's length bargaining between 
these corporate entities, and the opportunity exists 
(and has been taken) for the commission of unreasonable, 
unduly discriminatory acts under the CD tariff (er. 
Western Distributing Co. v. Public Service Com. (1932), 
285 U.S. 119 at p. 124). , 

This Court has made a thorough and complete 
statement of the principles of law applicable to cases 
involving transactions between affiliates, principles 
which the Commission chose wholly to igndre even 
though, as stated by this Court, they have been 
"universally accepted". Mayflower Hotel Stock. P.C. 

v. Mayflower Hotel Corp. (1949), 84 App. D. C. 275 at 
p. 277-282, 173 F.2d 416 at p. 418-423. This Court 
has, in fact, emphasized the principle that such trans- 
actions must be deemed presumptively fraudulent and 
may be set aside on slight grounds. Id., 84 App. D.C. 
275 at p. 278, 173 F.2d 416 at p. 419. A contract 
(such as the contract demand tariff here involved) 

must be scrutinized with much greater care than if 


made with a third (non-affiliated) person. Id., 84 
App. D.C. 275 at p. 280, 173 F.2d 416 at p. 421. It 
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is obvious on the face of the Commission's May llth 

order that it failed even to consider the fact that, 

because 99% of United Fuel's interstate sales are made 
to affiliates, the tariff applicable to such sales 
demanded the closest scrutiny. Its failure to give 

it that scrutiny was reversible error. 

Before United Fuel filed the CD tariff for 
application to its affiliates and Portsmouth, the 
contractual dealings and the intercorporate relations 
among the Columbia-managed companies and between United 
Fuel and Portsmouth were footed upon a sound basis. 
Unlike the operations under the contract demand tariff, 

the following situation existed: 

: 1. Demand (and commodity) charges were paid 
upon the basis of the actual volumes of 
gas purchased (FPC Op. 258, 100 PUR(NS) 

405 at 433); 

2. Each buyer obtained the requirements it 
needed from United Fuel, and there was 
no such thing as a penalty for excess 
takes; 

3. By mutual agreement of United Fuel and 
Portsmouth, United supplied Portsmouth's 
entire requirements and Portsmouth agreed 
to buy its full requirements from United 
Fuel; 


4. All customers curtailed deliveries, in 
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time of need, to the same extent: 
5. All customers willingly agreed to rate 

ievel increases for United Fuel when 

its costs went up. : 
The Commission has now destroyed this sound basis of 
operations without any express findings upon the tariff 
provisions thus destroyed. In its May 11th order the 
Commission completely abrogated the terms of that 
tariff and the terms of the service agreements and 
tariff filed by United Fuel subsequent to and in 
accordance with the issuance of Opinions 258 and 258-A. 
Assuming only for the purposes of argument that it had 
the power to do this (in a proceeding under Section 4 
rather than Section 5 of the Act), it certainly could 
not do so without an express finding that each 
provision in the tariff and service agreement 30 
abrogated was unjust, unreasonable, unduly discriminatory, 
or preferential. In the instant case the! Commission 
abrogated the contractual obligation (under tariff and 
contracts filed subsequent to Op. 258-A) of United Fuel 
to its customers without entering any exaness’ Pladings 
as to the abrogated provisions. It is the law that 
the Commission, before it could order a change, was 


duty-bound to enter express findings that the provisions 


changed were unjust, unreasonable, unduly discriminatory, 





or preferential. Michigan Consol. Gas Co. v. Panhandle 
Eastern P.L. Co. (1955), 226 F. 2d 60 at p. 66-67, 
certiorari denied 76 S. Ct. 473. The Commission in 
this case did not even have before it the tariff which 
it had approved for United Fuel in its Opinions 258 
and 258-A. Therefore, it could not (and did not), on 
the record before it, make any findings as to the 
reasonableness of that tariff. It simply ignored the 
fact that: 

"The very flexibility of operation which 

is afforded in administrative proceedings 

makes all the more essential a requirement 

of express findings for the protection of 

the public and also for informed 


consideration of these cases coming up 
for review by the Courts." Michigan 


Consol. Gas Co. v. Panhandle Eastern 
P.L. Co., (supra) at p. 67. 


The findings of the Commission must be express, precise, 


and clear; they must cover each of the terms and 
conditions in the changed tariff. Id., at p. 67-68. 
Here the Commission gave summary approval to a CD 
tariff without making any findings on the provisions 
relating to: (i) availability of service and the 
right (or lack of right) of a customer to buy gas 
from a source other than United Fuel under the 
availability provision; (ii) contract demands fixed 
between affiliates; (iii) penalties made applicable 


at the seller's discretion; (iv) curtailment; 








(v) service agreements required by compulsion; and 
(vi) charges for lost gas at the sole discretion of 
the seller. Here, also, the Commission ordered a 
complete change from the tariff previously approved 

by it and applied by United Fuel in accordance with 
such approval, without making express findings as to 
the imoropriety of the former tariff. In fact the 
former tariff was not even a part of the record before 
it. This proceeding was admittedly initiated under 
Section 4 of the Act, which fact pyrémida [the error 

of the Commission; however, if the Commission intended 
to view it as a Section 5 proceeding (which in its 
July 6th order it implies it did), then its complete 
failure to analyze and make "express, precise and 
clear" findings upon the changed tariff surely 
constitutes reversible error. Id., at Dp. 72. 

In Opinion 258 the Commission specifically 
found that the CD tariff was inappropriate for dealings 
between United Fuel and its commonly-managed affiliated 
customers and, in that Opinion, the Commission explained 
exactly why these affiliates could not reasonably use 
such a tariff. Having found the CD tariff unlawful, 
the Commission in essence ordered United Fuel to 


continue its prior-approved tariff in effect. United 


Fuel obeyed the Commission's order but continued to 





litigate the contract demand tariff by filing after 

the decision in Opinion 258 and 258-A the tariff which 
is the subject of this appeal. Then, without 

analyzing carefully the provisions of the last-approved 
tariff which it had prescribed to prevent discrimination 


' by and between these affiliated companies, the Commis- 


sion approved the refiled CD tariff while not retracting 
in any way its previous findings of fact on the affillia- 
tion issue as made in Opinion 258. Dayton respectfully 
| submits that such action was unlawful under Michigan 


Consol. Gas Co. v. Panhandle Bastern P. L. Co. 


(supra), and other cases cited herein. 


Ii. The Commission Unlawfully Approved a 
Tariff Containing Provisions Which 
are Unjust, Unreasonable and Unduly 
Discriminatory. 


The Commission's order allows United Fuel to 
exact from its customers a guaranteed payment of 90% 
of the costs classified to the demand component 
(R. 4608), and to do so for an indeterminate period 
in the future (R. 4629-4631). In the case of United 
Fuel's INTRA-state wholesale customers and its retail 
customers, it sells gas at a flat commodity rate with 
no guarantees (R. 426 et seq., 520 et seq.). Witness 
Ryder, United Fuel's rate expert, testified that 
",..the principal reason (for the CD rate tariff) is 





that we would like our customer companies to pay their 
proportionate part of our fixed costs that we incur for 
them" (R. 597). Yet the substantial evidence showed 
that only 30-31% of the Columbia System's gross 
revenues is derived from wholesale saiee.| dhesdas 

the other 69-70% is derived from retail sales, with 

no guarant:ed payments of any kind (R. 1114, 1217). 
Furthermore, the bulk of the fixed costs hme remind by 
Columbia is for supplying the retail markets, - not 
the interstate wholesale markets which are sub ject to 
the Commission's jurisdiction (R. 1258, 1259). Thus 
the substantial evidence showed that Columbia was 
seeking a guaranteed income from its interstate whole- 
sale customers which it is not seeking from its intra- 
state wholesale and its retail customers. It is 
apparent that Columbia knew it would be unsuccessful 
in obtaining approval of any guaranteed income 
provisions from any State commission (R. 767). It is 
also apparent that Columbia is able to recoup its 
fixed costs from its retail customers without resorting 
to the CD rate form (R. 1152). : 

The tariff provides for payment of demand 
charges upon the basis of an estimated single peak 
day figure (R. 4608), even though the substantial 
evidence showed that United Fuel's fixed costs are 


incurred to meet the peak demands occurring throughout 





the five winter months, and not just on the single peak 

day (R. 1630-1631, 1722, 1724, 1882, 1883). United 
Fuel's witness in support of the tariff, Mr. Ryder, 
admitted that he had made no study to determine the 
proportion of the total fixed costs incurred to meet 
the single day on which the tariff is footed (R. 797). 


Therefore, the record contains no evidence at all in 





support of the tariff provision basing billing demand 


on an estimated single peak day's sales. 








The tariff provides that a buyer must agree 





to purchase "...up to the contract demand" (R. 4606) 





from United Fuel. But neither the Commission's order 








nor the tariff answers the question of whether a 








customer can buy gas in excess of his CD from a 





source other than United Fuel so long as the customer 





complies with the terms of the tariff. Even though 
United Fuel actually supplies only the partial 








requirements of Ohio Fuel and Manufacturers it would, 
under its interpretation of the tariff, forbid its 
only non-affiliated customer, Portsmouth, from buying ; 
any gas from anyone other than United Fuel (R. 4234, 

4239, 4248, 5715-5755). In other words, as to 
Portsmouth but not as to its affiliates, United Fuel ts 
takes the position that whenever more gas is needed 


it must be purchased from United Fuel, even though it 





might be available from some other source at lower 
rates and under less restrictive tariff provisions. 
The Commission's order approves the tariff as thus 
interpreted by United Fuel. The tariff, therefore, 
is clearly unlawful because it is manifestly 
discriminatory against Portsmouth in favor of United 
Fuel and its affiliated partial requirements customers. 
The tariff provides that if a customer takes 
in excess of his CD he must pay penalties of as much 
as $5.00 per each Mcf of such excess takes (Rate 
Schedule CDS-1, Original Sheet No. 14, Sec. 73 
R. 4610). But if a customer needs gas up to his CD 
and United Fuel is unable to supply the gas needed, 
there is no penalty at all on United Fuel for its 
failure to deliver. Such a one-sided arrangement is 
unjust on its face and is unduly discriminatory against 
the customer in favor of United Fuel. 2 
The tariff provides that in the event of an 
abnormal loss of gas due to a break in a buyer's facil- 
ities, the lost gas shall not be included in determining 
the billing demand, "provided, Buyer furnishes Seller 
satisfactory evidence of the nature and volume of such 


abnormal loss and that such loss was not due to 


Buyer's negligence" (emphasis supplied) (Rate 


Schedule CDS-1, Original Sheet No. 14, Sec. 6, 
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R. 4610). Thus, United Fuel is made the sole judge 


of whether a loss of gas results from a buyer's 
negligence. This provision is, on its face, wholly 
unjust and unreasonable. 

Under the tariff approved by the Commission, 
Portsmouth would be forced and coerced into signing 
a contract which would completely abrogate its existing 
full requirements contract with United Fuel (R. 4627- 
4628, Sec. 9.1). The Commission's order approves 
such compulsion and coercion and, therefore, the order 
and the tariff are contrary to law. 
: Under the tariff a customer cannot decrease 
his CD by more than a total of 10% forever (R. 4630- 
4631, Sec. 10.2(b) ); and he cannot increase his CD 
unless United Fuel, at its sole option, decides that 
it will permit an increase (R. 4629-4630, Sec. 10.2 
(a)). Such a restrictive tariff is, on its face, 
unjust and unreasonable. 

Under the tariff approved by the Commission 
United Fuel can compel a customer to curtail its 
deliveries to its retail customers even though United 
Fuel itself continues to make uncurtailed deliveries 
to its own retail customers (R. 4631, Sec. 11). This 
provision on curtailment is completely contrary to 
the testimony of United Fuel's own witnesses, for 
they swore under oath at the hearing that United Fuel 





would curtail all of its retail industrial customers 
to the maximum extent possible before calling upon 
the wholesale customers to curtail any of their retail 
customers (R. 393, 1298-1299). Prior to the filing 
of the CD tariff, whenever curtailment was necessary 
United Fuel and its wholesale customers curtailed 
deliveries to the ultimate consumers at the same time 
and to the same extent (R. 1298). The fact that under 
the tariff approved by the Commission, United Fuel 
can still require curtailment by its wholesale 
customers and at the same time collect demand charges 
based on a CD makes that tariff manifestly unjust, 
unreasonable and unduly discriminatory on its face. 

It is perfectly obvious from the Commission's 
May llth order that it considered neither the provisions 
of the tariff nor the evidence in the record before 


summarily rubber-stamping United Fuel's CD tariff. 


III. The Commission's Approval of a Tariff 
Rejected By It Five Times Within the 
Past Three Years. | 


Between July 31, 1953 and December 3, 1954 
the Commission on five separate occasions found 
Columbia's proposed CD tariff to be unjust, unreasonable 
and unduly discriminatory (Opinion No. 258, 100 PUR(NS) 
405; Opinion No. 258-A, CCH Utilities Lae Reporter, 
Transfer Binder, Federal Decisions 1953 to 1955, 


-45- 


par. 9378, p. 10,947; Opinion No. 272, Id., par. 
Q417. p. 11,128; Opinion No. 272-A, Id., par. 9442, 
p.11,258; and Opinion No. 273, Id., par. 9424, 

Oe 112,155). 

United Fuel, Ohio Fuel and Manufacturers, 
Columbia's three largest subsidiaries, all filed 
identical CD tariffs with the Commission. In the 
five decisions referred to, the tariffs were disallowed 
after full and complete consideration. Instead of 
appealing these decisions to the Court, Columbia simply 
refiled the rejected tariffs with the Commission. [In 
the case of United Fuel, it was allowed a thirty-seven 
day hearing within which to prove that a significant 
change in conditions had taken place since the issuance 
of Opinion 258-A (issued Nov. 19, 1953), which change 
might justify the allowance of the CD tariff. It 
failed completely to prove any such change (R. 215, 
2007, 2008) and, moreover, the Commission could find 
no such change. The approval of the CD tariff upon 
a record showing the same material facts as those upon 
which that tariff was previously rejected constitutes 
an arbitrary abuse of discretion on the part of the 
Commission. It usurped the powers of this Court and 
its attempt to stand as a body appellate is in direct 
conflict with Section 19 of the Act. 


ali Fe 


In a similar case the Commission itself 
ordered the dismissal of a form of tariff issue on 
the grounds that it had already decided the issue and 
no change of circumstances had been shown. Order 
adopted December 8, 1954, issued Décenber! 13. 1954, 
In the Matter of Panhandle Eastern Pipe Line Company, 
Docket No. G-2506. The Commission granted motions to 


dismiss for the following reason: 


"Tt is well established that when a 
matter has been fully considered and 
decided by us, it must be regarded as 
settled unless significant new facts 
or changed conditions and circumstances 
are presented which would require its 
reconsideration. We have considered 
the evidence submitted by Panhandle in 
these Ligh com in the light of our 
Opinion Nos. 214, 214-A, 269 and 274, 
and we find from such examination that 
Panhandle has failed to show any 
significant changes in conditions, as 
hereinafter more fully discussed, from 
those upon which said opinions were 
based to warrant a rehearing and 
redetermination of issues and principles 
there decided and reasserted here." 
(Emphasis supplied. ) 


Concerning Panhandle's rae |e change 


tariff provisions, the Commission said: 

"The importance of the provisions 
Panhandle seeks to change, our previous 
determination respecting such issues 
and the changes proposed by Panhandle 
have been fully considered... 

"In Opinion No. 214 we said that the 
very purpose of the billing arrangement 
promulgated therein was to avoid the 
discriminatory impact of applying to 
customers of widely varying load factors 
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a demand charge, fixed in relation to 
peak-day demands and billed throughout 
each month of the year (10 FPC 185, 

196). Yet in these proceedings, based 


upon substantially the same facts and 
circumstances, and without other 


justification Panhandle seeks to 
introduce just such a plan." (Emphasis 


supplied. 





We submit that in the present proceeding United Fuel 
is seeking to have this Commission approve a form of 
tariff already fully considered and disallowed. We 

submit, further, that United Fuel, like Panhandle, 
seeks to introduce just such a plan as was disallowed 

in Opinions 258 and 258-A, even though substantially 


the same facts and circumstances appear on the present 












record as appeared on the record in Dockets G-1781 and 
G-2055 which culminated in Opinions 258 and 258-A. 

The case for disallowing United Fuel's 
proposed CD tariff is as strong as it was in Re 
Northern Natural Gas Co., Docket No. G-1881, wherein 
the Commission issued its Opinion No. 233 dismissing 
seven issues from a proceeding on the grounds that 
they had already been decided by Opinion No. 228. In 
that case, the time for filing an application for re- 
hearing and for appealing the matter to the Courts had , 
not passed. In this case, as we have heretofore pointed “ 
out, United Fuel elected not to appeal from Opinions - 
258 and 258-A. 


In Opinion 233 the Commission determined 
that it may consider as settled a matter recently 
presented to it and just decided, absent material 
changes in circumstances. The United States Court 
of Appeals for the Eighth Circuit affirmed the Com- 


mission's Opinion 233 and accompanying order in all 


respects. State Corporation Commission of Kansas v. 


Federal Power Commission, (1953) 206 F. 2a 690; 
certiorari denied, 346 U.S. 922. It is perfectly 


obvious that United Fuel was illegally allowed to 
appeal to the Commission from the Commission's Opinions 
258 and 258-A. Because of the amazing similarity 
between this case and the Northern Natural Case, we 
believe it to be highly important that the decision 

of the Circuit Court of Appeals in the latter case be 
thoroughly scrutinized. The Court said: 


"In No. 14,733 Northern has filed a 
separate petition to review Opinion 2353 
and Order of the Federal Power Commission 
issued July 30, 1952, whereby the Com- 
mission denied a portion of the third 
rate increase proposal filed by Northern. 


It appears that during the pendency of 
the proceedings before the Commission in 
respect to the first and the second rate 
increase proposals filed by Northern, 
certain issues became clearly defined, 
were tried out, and were decided and 
disposition made in respect to them by 
the Commission in its Opinion No. 228 
and Order issued June 11, 1952. Northern's 
third rate increase proposal was predicated 
in substantial measure upon the same 
contentions so put in issue, contested 





and decided by the Commission, and at 
the time of the issuance of Qpinion 
No. 223 and Order on June ll, 1952, a 
separate hearing had already been held 
where Northern had been called on to 


present its evidence to justify its 


contentions in support of the third 
rate increase proposal and had done so. 


Items of increase aggregating $7,601,053 
in the third rate increase proposal were 
items included in and tried out and 
decided adversely to Northern by the 
Commission in Opinion No. 228. 


HEX 


To obtain judicial review of the 
decision of the Commission on those 
items, Northern was required by the 
statute to first apply to the Com- 
mission for rehearing in respect to 


them as they were decided in Opinion 
228, and on denial of such application, 


to file petition for review in this 
court (section 19(a) and (b)), and it 
has duly followed that procedure. All 
the controverted items aggregating 
$7,601,853 included in and relied on 
for the first and second and then for 
the third rate increase were urged 
upon the Commission again in appli- 
cation for rehearing of Opinions 228 
and 228-A, and were again denied and 
are now for review by this court in 
Nos. 14,704, 14,706, and 14,743. 
Stays of the Orders 228 and 228-A 

and 233 have been granted here. 


On June 26, 1952, the Commission 
staff counsel filed a motion to dismiss 
Northern's third rate increase proposal 
to the extent that the issues involved 
in it had just been decided by the 
Commission adversely to Northern's 
contentions. Although Northern 
contested the motion, it did not show 


at the hearing thereon that there was 


ny new evidence or changed condition 
affecting the $7,601,853 increase that 
had not already been submitted to and 
passed on by the Commission. It is 








evident from the record therefore, that 
if the Commission had allowed the 
$7,601,853 items to remain pending in 
Northern's third rate increase schedule 
the Opinions 228 and 228-A and Orders 
disposing of the same items would have 
been practically nullified. Northern's 
proposal was to continue indefinitely 
to charge its customers on the basis of 
its disallowed increase of $7,601,853, 
regardless of adverse decision upon it 
by the Commission. ts position for 
aught that appears would justify it 
continuing the same course, notwith- 
standing judicial affirmance of the 
Commission. We do not think the 
statute can be construed to permit 

such a course of procedure by Northern. 


In a oe a the portion of the third 

- proposed rate increase that it had 
considered and decided in Opinions 228 
and 228-A, the Commission did not 
impinge upon any substantial right of 
Northern. Northern's right to apply 
for rehearing of the Commission's 
Qpinions and to obtain judicial review 
thereof, and also to stay of the orders, 
remained open and constituted completely 
adequate remedies for relief against any 
error that may have been committee by the 
Commission in its decisions. e are not 
shown any particular in which Northern 
was prejudiced by the Commission's action 
on the Staff's motion for dismissal of 
the $7,601,853 items and we hold that 
Northern's petition for review in No. 
14,733 is without merit." (Emphasis 
Suppl isc) Ibid., 206 F. 2d 690 at 
p.- 715-7160. | 


We submit that the Commission should have 
disallowed United Fuel's proposed CD tariff because 
the form of tariff issue for United Fuel was presented 
fully to the Commission and decided in Opinions 258 
and 258-A, and no material changes in circumstances 


since the issuance of Opinions 258 and 258-A were 
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shown by United Fuel in the instant proceeding. We 
respectfully submit that the Court should follow here 
the Circuit Court's Decision in the Northern Natural 
Case, the Commission's holding in Opinion No. 233, 

and its Order issued December 13, 1954, in Docket 
G-2506. United Fuel was permitted to attempt to show 
material changes in facts and circumstances from those 
appearing in the record which led to Opinions 258 and 
258-A. United Fuel failed to show any such change in 
facts and circumstances. Its appeal in this case is 


clearly unlawful. 


CONCLUSION 


The Court should reverse the Commission's 
action in approving United Fuel's filed CD tariff 
applicable to Portsmouth, Seaboard and Central Kentucky, 
and the Court should reverse the Commission's action in 


ordering, sua sponte, United Fuel to apply a CD tariff 





' to Ohio Fuel and Manufacturers, because: 
1. The CD tariff has allowed and will allow 
the common management of United Fuel and its affiliated 
customers to manipulate their dealings in a clearly 
unjust, unreasonable and preferential manner ; 

| 2. The CD tariff contains provisions which 
are unjust and unreasonable, and which have allowed 


and will allow United Fuel to discriminate unfairly 
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against its only non-affiliated customer, Portsmouth, 
in favor of United Fuel, its affiliated customers, 
and its and their retail customers; | 

3. The Commission's action was not based 
upon the substantial evidence and was not supported 
by findings upon many material provisions contained 
in the CD tariff; : 

4. The Commission summarily, arbitrarily 
and capriciously rubber~-stamped the CD tariff without 
any showing of changed conditions or in any way 
retracting its own findings of fact in Opinions 258, 
258-A, 272, 272-A and 273. | 

For other reasons why the Ganmiles ten te 
action was in error, reference may be made to 
Dayton's Exceptions and accompanying Memorandum. 

R. 6595-6743. The Commission's duty under the 
Natural Gas Act is to protect the consuming public. 
The distributing companies have tried to protect 
their customers by opposing Columbia's attempt to 
obtain guaranteed income through the CD tariff, 
guaranteed income which is not justified in the 
public interest. The Commission has failed in its 
duty to protect the public from the demands of 
Columbia's management for arbitrary protection of 


the private interests of Columbia's stockholders 
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from the normal risks of its business. It should, 
we submit, be instructed to act in the public interest 
rather than in Columbia's private interest. The CD 
tariff is simply unfair, - unfair to the non- 
affiliated customers of Columbia and unfair to the 
consuming public. It should be rejected by the 
action of this Court. 

Respectfully submitted, 

Julian de Bruyn Kops 

Roy D. Boucher 

Frederick C. Wellington 

Attorneys for Petitioner 


: The Dayton Power and 
November 26, 1956 Light Company 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Jerome K. Kuykendall, Chairman; William 
Commissioners: R. Connole and Arthur Kline. 


In the Matter of : 
| Docket No. G-11060 
United Fuel Gas Company ; 


ORDER SUSPENDING PROPOSED SERVICE | 
AGREEMENTS AND FIXING DATE OF HEARING 


(Issued September 12, 1956) 


United Fuel Gas Company (United Fuel) on July 
25, 1956, gree tendered for filing service agree- 
ments dated June 18 and 25, 1956, with The Ohio Fuel 
Gas Company and The Manufacturers Light and Heat 
Company, respectively, its affiliates in the Columbia 
Gas System. Copies of these proposed service agreements 
were mailed on August 9, 1956, to Portsmouth Gas 
Company and the non-affiliated wholesale customers of 
Atlantic Seaboard Corporation and Central Kentucky 
Natural Gas Company. The filing was not completed 
until August 13, 1956. | 


United Fuel's present service agreements for 
sales to Ohio Fuel and Manufacturers, which carry a 20- 
year term expiring January 31, 1970 and effective there- 
after on a year-to-year basis, provide for maximum 
delivery obligations and entitlements of 256,000 Mcf 
and 204,000 Mcf per day, respectively, under Rate 
Schedule LS-1l or any superseding rate schedule. 
Following the Commission's decision on rate form in 
Docket Nos. G-2451, etc., In the Matter of United Fuel 
Gas Company, et al., issued May 11, 1956, United Fuel 
filed, and the Commission accepted, notice of cancellation 
of Rate Schedule LS-1, effective from the date of that 
decision. Thus the foregoing "delivery obligations” 
under the LS-1l schedule became "contract demands" under 
the superseding CDS-1 rate schedule approved by the 
aforementioned decision. : 


United Fuel, under the proposed service agreements, 
(with expiration date of May 11, 1976 and thereafter on a 
year-to-year basis) seeks to effect reductions in the 
present maximum "delivery obligations" or "contract 
demands" from 256,000 Mcf to 225,000 Mcf per day for 
Ohio Fuel and from 204,500 Mcf to 149,000 Mcf per day 
for Manufacturers. United Fuel states that the proposed 
contract demands are determined from the maximum 
quantities it will have available for delivery to the 


two purchasers from November 1, 1956 through March 31, 
1957 and by the requirements of such purchasers. It 
further states that any volumes in excess of these 
contract demands which may be delivered to Ohio Fuel ie 
and Manufacturers during the summer months would be 
billed under Rate Schedule AOS-1l1, authorized overrun 
service. Available data indicate that substantial 
volumes of gas, in excess of the newly proposed contract 
demands, have been and will be delivered to Ohio Fuel 
and Manu- P 
-l- 
Docket No. G-11060 
(Continued ) 


facturers under Rate Schedule AOS-1 during the summer 
months for storage purposes. 


The use of the "contract demand" as proposed by 
United Fuel does not appear to be consistent with the 
industry concept and practice where the contract demand 
represents the maximum delivery obligation. In 
addition, the proposal to supply substantial volumes | 
of gas regularly and over extended periods to Ohio Fuel 
and Manufacturers under Rate Schedule AOS-1 does not 
appear to be within the intent of the applicability and 
character of service provisions of that schedule as 
an by the Commission's order issued on May ll, 


Comments and protests on United Fuel's filing have 
been received from Cincinnati Gas & Electric Company and 
Washington Gas Light Company. 


The reduction in the maximum delivery obligations 
or contract demands proposed by United Fuel in its 
filing completed on August 13, 1956, have not been shown 
to be justified and may be unjust, unreasonable, unduly 
discriminatory or preferential or otherwise unlawful. 


The Commission finds: 


It is necessary and proper in the public interest « 
and to aid in the enforcement of the provisions 

of the Natural Gas Act that the Commission 

enter upon a hearing, pee is to the authority 
contained in sections and of such Act, 


concerning the lawfulness of the aforementioned 

service agreements, sales and operations < 
related thereto as proposed by United Fuel, 

and as referred to above, and that said 

service agreements be suspended as hereinafter 

provided and the use thereof be deferred 

pending hearing and decision thereon. 





The Commission orders; 


(A) Pursuant to the authority contained in and 
, subject to the jurisdiction conferred upon 
> 3 the Federal Power Commission by sections 4, 
5, 15 and 16 of the Natural Gas Act and the 
Commission's Rules and Regulations, including 
Rules of Practice and Procedure (18 CFR, 
Chapter I), a public hearing hereby is set 
| to commence on November 5, 1956 at 10:00 a.m. 
_ (EST), in a Hearing Room of the Federal Power 
: Commission, 441 G Street, N. W., Washington, 
D. C., concerning the lawfulness of the 
proposed changes in the contract demands of 
Ohio Fuel and Manufacturers as contained in 
! the service agreements filed by United Fuel 
> on August 13, 1956 and the sales and operations 
related thereto as proposed by United Fuel; 
Provided, however, That such hearing shall be 
limited to the issues herein set forth and 
shall, in no way, constitute a retrial of 
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the matters decided by the Commission's order 
issued May 11, 1956 in Docket Nos. G-2451, 
etc., In the Matter of United Fuel Gas Company, 
et_ al. 2 


(B) Pending such hearing and decisions thereon 
United Fuel's proposed service agreements 
for sale of gas to Ohio Fuel and Manufacturers 
hereby are suspended and the use thereof 
deferred until November 1, 1956, and until 
such further time thereafter as they may be 
e _ made effective in the manner prescribed by 
! the Natural Gas Act. | 


(C) Interested State commissions may participate 
as provided by sections 1.8 and 1.37 (f) of 
the Commission's Rules of Practice and 

Procedure /18 CFR 1.8 and 1.37 (f)7. 


By the Commission. , 


/3/ Leon M. Fuquay 


Leon M. Fuquay, 
secretary. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


The Dayton Power and Light Company : 
Appellant ! 
25 North Main Street PETITION TO REVIEW 
Dayton, Ohio AND SET ASIDE CRDER 
: OF FEDERAL POWER 
-Va- COMMISSION 


Federal Power Commission : 
Respondent Case No 
441 G Street, N.W. 3 
Washington 25, D. C. 


e e eo 
e e e 


Now comes The Dayton Power and Light Company 


(herein called Dayton) and, pursuant to Section 19 of 
Natura’ Gas Act, says that it is a party to the proceedings 
of the Federal Power Commission Jn the Matters of Central 
entu a as Company and United F : 
conscliidated FPC Docket Nos. G-2450. grits 
G-5475. Daytcn says, further, that it ves end is aggrieved 
by the Order of the Commission issued Mey fi, 1956 in such 
proceedings, that it made application for rehearing or such 
Order within thirty days after the issuance thereof, and 
that the Commission on July 6, 1956 issued its Order 

nying Daytcou's application for rehsering, to its further 
aggrievement. Dayton was and is agg>ieved by the action 
of the Commission in approving a rate form for United 
Fuel which results in higher rates for gas to Ohio Fuel, 
Dayton's principal supplier, than United Fuel did itself 


ask for, in clear violation by the Commission of Section 5(a) 





of the Act which provides, inter alia, that the Commission 
shall have no power to order any increase in any rate 
contained in a currently effective schedule on file with 
the Commission. Dayton was and is aggrieved by the 

action of the Commission in approving a rate form which 

is not just and reascnable and is, therefore, unlawful 
under Section 4(a) of the Act. Dayton was and is aggrieved 
by the action of the Commission in approving a rate form 
which is unduly discrimina:ory and preferential against 
United Fuel's customers and the distributing company 
purchasers from such customers in favor of United Fuel, - 
a clear violation by the Commission of Section 4(b) and 
Section 5(a) of the Act. 


Nature of Proceedings 


| The proceedings, involve the single issue of rate 
scorm, i.e., the type of tariff and billing provisions 
pursuant to which Central Kentucky and United Fuel seek 
-o collect the rates and charges for their sales of natural 


gis in interstate commerce. 


United Fuel Gas Company (United Fuel) on May 12, 
1-54 submitted for filing its FPC Gas Tariff, Fourth 
Re. ised Volume No. 1 whereby it proposed an annual 
i...rease in rates and charges for sales of natural gas 
it Laterstate commerce of approximately $17,542,000 or 
13.+% over the rates approved by the Commission as of 


Merch 1, 1954, in settlement of the proceedings at 
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Docket No. G-2274, In the Matter of United Fuel Gas 


Central Kentucky Natural Gas Bonpans (Central 
Kentucky) on May 14, 1954 submitted for filing its FPC 
Gas Tariff, Fourth Revised Volume No. l, whereby Le 
proposed an annual increase in rates and charges for sales 
of natural gas in interstate commerce of approximately 
$2,696,000 or 12.2% over and above the rates approved by 
the Commission as of March 1, 1954, in settlement of the 
proceedings at Docket No. G-2276, In the “etter of Central 
Kentucky Natural Cas Company. : 


By orders issued June 4, 1954 in Docket Nos. 


G-2451 and G-2450, respectively, the Commission, pending 
hearing and decision on the lawfulness thereof, suspended 
and deferred the use of the rates and charges contained 
in United Fuel's and Centrai Kentucky's proposed tariffs 


until November 1, 1954. 


On October 1, 1954 United Fuel tendered for 
filing certain revised sheets to its FPC Gas Tariff, 
Fourth Revised Volume No. 1, reducing the amount of 
increase proposed in its original filing to give effect 
to the withdrawal by Tennessee Gas Transmission Company 
of its rate-increase proposal in Docket No. G-2434, upon 
which, in part, United Fuel's original filing had been 
based. Central Kentucky, similariy and on the same date, 
also tendered for filing revised sheets to its FPC Gas 
Tariff, Fourth Revised Volume No. l, to give effect to 
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the lesser amount of proposed increased rates applicable 


to it by reason of the revisions filed by United Fuel. 


By order issued October 29, 1954 the Commission 
permitted the changes in United Fuel's and Central 
Kentucky's respective suspended tariffs, made those 
tariffs, as changed, effective as of November 1, 1954, 
subject to filing of undertakings to assure refunds of 
excess charges, consolidated the proceedings in Docket 


Nos. G-2451 and G-2450 for hearing, and fixed date of 


hearing on the sole issue of the form of rate proposed 


in the tariffs. 


Further revisions in their respective tariffs 
were submitted for filing by United Fuel and Central 
Kentucky on November 4, 1954 to give effect, insofar as 
United Fuel was concerned, to the rate increase proposed 
by Tennessee Gas Transmission Company in Docket No. G-5259, 
and insofar as Central Kentucky was concerned, to give 
effect to the additional amount of increase proposed by 
United Fuel. By orders issued December 5, 1954 in Docket 
Nos. G-5475 and G-5476, respectively, the Commission 
suspended United Fuel's and Central Kentucky's further 
revisions filed November 4, 1954, and consolidated the 
proceedings in those dockets with respect to the issue of 
rate form with the consolidated proceedings in Docket 
Nos. G-2451 and G-2450 on that issue. 


By orders issued January 4, 1955, the increased 


rates and charges proposed in Docket Nos. G-5475 and G-5476 


elie 





were allowed to take effect as of December 15, 1954, 
subject to filing of undertakings to assure refunds of 


excess charges. 


Hearings iu Docket Nos. G-2451 and G-2450 on 


the single issue of rzte form here involved were commence. 
on December 1, 1954. Upon completion of the presentation 
of their direct case by United Fuel and Central Kentucky, 
motions were made on the record and certified to the 
Commission, that (1) the proceedings insofar as they 
related to rate form be dismissed, (2) the applicant 
companies be directed to file tariff sheets revised so 

as not to be inconsistent with the Commission's determination 
on rate form in its Opinion Nos. 258 and 258-A, and (3) 
action on the issue be deferred until opportunity would 

be had in a consolidated vroceeding including Socket No. 
G-2452, In the Matter of Atlantic seaboard Corporation, to 
raise certain issues with respect to underground storage 
and costs of additional supply of gas. By order issued 
December 28, 1954 the Commission denied each of the motions 
without prejudice and directed that hearings on the issue 
in the four dockets be reconvened. Therecfter, hearings 

in the consolidated dockets were reconvened on February 1, 
1955, and concluded on April 7, 1955. The record, 

covering the testimony of nine witnesses presented by the 
Applicants, intervenors, and the Staff, acdsee of 4,399 
pages of transcript, 51 exhibits, and 20 items incorporated 


by reference. 





Intervenors in the proceedings included the Fublic 
Utilities Commission of the District of Columbia, the 
Kentucky Public Service Commission, the Public Service 
Commission of the State of New York, the State Corporation 
Commission of Virginia, The Cincinnati Gas & Electric 
Company, The Union Light, Heat and Power Company, Central 
Hudson Gas & Electric Company, The Portsmouth Gas Company, 
The Dayton Power and Light Company, Baltimore Gas and 
Electric Company (formerly Consolidated Gas Electric Light 
and Power Company of Baltimore), Washington Gas Light 
Company, Commonwealth Natural Gas Corporation, The Ohio 
Fuel Gas Company, the Cities of Cincinnati, Columbus, 
Portsmouth, and Toledo, Ohio, the City of Richmond, 
Kentucky, and jointly the Kentucky Cities of Ashland, 
Bellevue, Cattletsburg, Covington, Cynthiana, Dayton, Fort 


Mitchell, Fort Thomas, Georgetown, Irvine, Lexington, 


Mount Sterling, Newport, Parris, Ravenna, and Winchester. 


Main and reply briefs were filed with the Com- 
mission's Presiding Examiner on May 16 and June 7, 1955, 
respectively. A memorandum was filed with the Examiner 
by Central Kentucky and United Fuel on July 5, 1955 in 
reply to the Staff's reply brief. 

On January 18, 1956 (some six and a haif months 
after submittal to him), the Presiding Examiner issued 
his intermediate decision entitled "UPON APPLICATIONS 
FOR CHANGES IN RATE FORMS", in which he approved the 


contract demand rate form for application by Central 
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Kentucky and United Fuel to all of their major wholesale 


customers. Under such rate form, the customer guarantees 
payment to the seller of at least 90% of the seller's 
demand charges regardless of the amount of gas purchased. 
Under the rate form previously approved by the Commission 
and used by Central Kentucky and United Fuel, the customer 
paid demand charges for each month of the year based upon 
the actual amount of gas purchased during the peak month 
or peak day in the twelve months next preceding the 


current billing month. 


Exceptions to the Examiner's Decision were filed 
by The Portsmouth Gas Company, The Dayton ‘Power and Light 
Company, a group of Kentucky cities, The Cincinnati Gas 
and Electric Company, The Union Light, Heat and Power 
Company, the City of Cincinnati, The Public Service 
Commission of Kentucky, and the Staff of the Federal 
Power Commission. All opposed the contract demand rate 


form approved by the Examiner. 


On May 11, 1956 the Commission issued its Order 
sustaining the initial decision of its Presiding Examiner, 
and it is this Order which Dayton here petitions the Court 
to set aside. The Commission's own Staff pointed out in 
its Exceptions exactly why the May ll, 1956 Order approving 
the Examiner's Decision should be set aside. The Com- 
mission's own Staff stated that the initial decision did 
not meet "...the standards set forth in fundamental law, 


namely, that ultimate or inferential findings and 
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conclusions have to be supported by basic or evidentiary 
findings which adequately reflect the essential facts of 
record. ate tio omm ion of Kansas v. Federal 
Power Commission, 206 Fed 690, 723." Staff's Exceptions 
filed February 27, 1956, p. 5. 


The Commission's own Staff also pointed out that 
the Commission's own witness showed beyond peradventure of 
doubt that the rate form heretofore prescribed by the 
Commission (Opinion Nos. 258 and 258-A, see also Opinions 
272, 272-A, and 273) proved fairly satisfactory for sales 


to the very customers for whom United Fuel now proposed 
the CD form of rate. Staff's Exceptions, p. 7. Staff 
pointed out, further, that the testimony of the Commission's 


wn w ss "...is completely uncontroverted"” on this point. 


This Court should set aside the Commission's 


May 11, 1956 Order approving the Examiner's Decision 


because, as the Commission's own Staff so well stated, that 


Decision " 


--misunderstands the real issue in this case 
and disregards the 'primary aim' of the Natural Gas Act 
'to protect consumers against exploitation at the hands 
of natural gas companies.' Federal Power Commission v. 
Hope Natural Gas Co., 320 U.S. 591, 610; Federal Power 
Commission v. Interstate Natural Gas Co., 336 U.S. 577, 
581." Staff's Exceptions, p. 15. The Commission's own 
Staff stated, too, that the "public interest ... does 
not require the imposition of a rate form on wholesale 


customers who ‘must continue to pay the minimum demand 
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charge ~<cgardiess of a fall-off in the customer's 


business.'” Staff's Exceptizsrs, p. 16. 


T.*3 Court should set aside the Commission's 


May 11, 1956 Order because, as the Commission! s own Staff 
has stated: : 


t 


| 
.the contract demand rate schedule is 
unjust. unreasonable, unduly discriminatory 
and preferential and otherwise unfair for a 
natural gas company that is also engaged in 
the retail distribution of natural gas in 
the same manner as the wholesale customer. 
The grouth of the unaffiitated wholesale 
customer like Portsmouth cas Company , 
remit ears by United Fuel‘s retail operations, 
is effectively limited through the economic 
compulsion effected by the contract demand 
rate schedule, but there is no such effective 
limitation on the grcwth of the retail market 
for the natural gas company...The contract 
demana rate schedule in these proceedings is 
not fair to the wholesale customers and the 
communities they serve at ret2il because the 
alleged support for such rate scheduies 
concerns the asserted need for protecting 
the Seller against variations in load 
requirements of the wholesale customers 
but the Seller cannot provide the wholesale 
customers with the corresponding protection 
against the variations in load requirements 
of the Selier's directly supplied retail 
markets. The requirements of #11 wholesale 
customers and the communities served at 
retail by the Seller are all supplied from 
the samé, common sources. All the production- 
storage-transmission costs of service have 
been treated as common costs for such common 
gas supply to toth wholesale and retail 
markers There should be no differentiation, 
by eccuomic compulsion of the contract demand 
rate s ‘hedule, in the availability of gas at 
the city gates whether the distribution 
therein is by the wholesale customer or the 
natural gas company itself." Staff's 
Exceptions, p. 20-22. 





Grounds on which Relief is Sought 


In its application for rehearing on the Com- 
mission's Order issued May 11, 1956 Dayton urged many 
ob jections thereto. Dayton prays this Court to set aside 
the Commission's Order on the following grounds which it 


urged before the Commission: 


bes 


The Commission erred when it stated (Par. 2, 


Page 1): 


"The rate filings in question are United 
Fuel's FPC Gas Tariff, Fourth Revised 
Volume No. 1, filed on May 12, 1954, in 
Docket No. G-2451, and revised sheets 
filed on November 4, 1954, in Docket 

No. G-5475, and Central Kentucky's FPC 

Gas Tariff, Fourth Revised Volume No. l 
filed on May 14, 1954 in Docket No. G-2450 
and revised sheets filed on November 4, 
1954, in Docket No. G-5476. The initial 
filings as subsequently amended became 
effective, subject to refund, on 
November 1, 1954, and the revised 
filings became effective, subject to 
refund, on December 15, 1954." 


Central Kentucky and United Fuel during the 
proceedings sponsored proposed revised tariff sheets 
differing from those which the Commission's Order states 
are "in question”. The Commission's Order ignored 
United Fuel's Exhibit 46 and Central Kentucky's Exhibit 
47 filed in these proceedings. Thus, the Commission by 
its Order approved tariff sheets NOT EVEN ASKED FOR by 
United Fuel and Central Kentucky. (Under date of May 31, 
1956 United Fuel and Central Kentucky filed tariff sheets 
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almost identical with Exh. 46 and 47, ignoring the fact 
that the Commission ignored those Exhibits. ) Thus, it 

is clear that no consideration at all was given to the 
"Proposed Revisions In FPC Gas Tariff, Fourth Revised 
Volume No. 1" SPONSORED BY UNITED FUEL, and the "Proposed 
Revisions In FPC Gas Tariff, Fourth Revised Volume No. 1", 
SPONSORED BY CENTRAL KENTUCKY. We respectfully submit 
that the Commission's failure to pins dtiow tate all the 


Respondents' proposed tariff revisions was unlawful. 
LL 


The Commission erred when it stated (Par. 1, 
Page 2): : 

"Upon consideration of the substantial 

evidence of the entire record we have 

decided to sustain the initial decision 

of the Presiding Examiner and approve 

the application of the CD rate form 


with respect to United Fuel's and Central 
Kentucky's firm jurisdictional sales. 


We submit that the Commission did not consider 
"...the substantial evidence of the entire record..." in 
reaching its decision. There is no adequate discussion 
of the evidence submitted by the Staff and the Interveners. 
Further, we have shown in Section I that the Respondents 
themselves offered evidence which the Commission's Order 


Gid not consider. 
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gee, FIT. 


._ The Commission erred when it stated (Par. 2, 
Page 2): 


"At the threshold we are met with the 
argument that our previous decisions in 
Opinion Nos. 258 and 258-A have already 
decided the issue of rate form adversely 
to the contentions of United Fuel, Central 
Kentucky, and the decision of the Presiding 
Examiner. This argument is, in substance, 
the same as that which was pressed upon us 
by motion of Portsmouth, Cincinnati Gas & 
Electric Company, Dayton, Commission Staff 
Counsel, and others, at the close of the 
direct testimony in December, 1954. We 
held at that time that 'the doctrine of 
res adjudicata has no application and we 
can only determine the relevant matters 
and issues involved under the circumstances 
in this case when we have a complete record 
before us.' We now have that complete 
record and base our decision upon the facts 
of record in these proceedings." 


The question of "res adjudicata"” is not raised 
and was not raised. The issue which was and is raised 
is whether the Commission can, and if it can, whether it 
should, approve a rate form already rejected, absent a 
material change in circumstances. It is worthy of note 
that the Commission's Order is completely devoid of any 
finding that conditions have changed since it issued 
Opinion Nos. 258 and 258-A. 


| As recently as December 8, 1954, the Commission 
ordered the dismissal of a form of tariff issue on the 


grounds that it had already decided the issue and no 


change of circumstances had been shown. Qrder adopted 
December 8, 1954, issued December 13, 1954, In the Matter 
of Panhandle Eastern Pipe Line Company, Docket No. G-2506. 








The Commission granted motions to dismiss for the 


following reason: 


"Tt is well established that when a matter 


has been fully considered and decided by 
us t_ must be regarded as settled unless 


signi Lficant— new fs cts or —Shanged conditions 
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considered the Svinenee subm* tted by 
Panhandle in these proceedings in the 
light of our Opinion Nos. 214, 2i4-A, 
269 and eette and we _fird from such 

he 





show = stped fioant changes in ‘conditions, 
as hereinafter more fully discussed. from 

those upon which said opinions were besed 

to warrant a rehearing and redetermination 
of issues and principles there decided and 
reasserted here. (Emphesis supplied. ) 


Concerning Panhandle's attempt to change tariff 


provisions, the Commission said: 
t! 


3 ; 
respectin uch issves end the chenges 


proposed by Pashandie bkave been: fully 
considered . 


"In Opinion No. 214 we said that the very 
purvose of the billing arrangement 
promulgated therein was to avoid the 
discriminatory impact of apply® ng to 
customers of widely varying ioad factors 
a demand charge, fixed in relation to 
peak-day demands and billed SEE OnE 
each month of the year (10 FFC 185, 196). 

et_in these proceedings, b2sed upon 
substantialiy the same fscts and cir- 
cumstances, and without other justifi- 

n land Le seeks to introguce just 

Emphasis supplied. 


The importance o* the provisions Panhandle 
ks t mi: 








We submit that in the present proceeding the Commission 
approved a form of tariff already fully considered and 


disallowed. We submit, further, that United Fuel, like 





Panhandle, sought to introduce just such a plan as was 
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disallowed in Opinions 258 and 258-A, even though 


substantially the same facts and circumstances appear 
on the present record as appeared on the record in 
Dockets G-1781 and G-2055 which culminated in Opinions 
258 and 258-A. 


The case for disallowing United Fuel's proposed 
CD tariff was even stronger than it was in Re Northern 
Natural Gas Co., Docket No. G-1881, wherein the Con- 
mission issued its Opinion No. 2335 dismissing seven 
issues from a proceeding on the grounds that they had 
already been decided by Opinion No. 228. In that case, 
the time for filing an application for rehearing and for 
appealing the matter to the Courts had not passed. In 
this case United Fuel voluntarily and affirmatively 
decided not to appeal from Opinion No. 258-A insofar as 
the form of tariff issue is concerned. Jt knowingly 


permitted the time within which it might have filed such 
appeal to pass. 


| In Opinion No. 233 the Commission determined . 
that it may consider as settled a matter recently presented 
to it and just decided, absent material changes in cir- ‘4 
cumstances. The United States Court of Appeals for the ¥ 
Eighth Circuit affirmed the Commission's Opinion No. 233 


and accompanying order in all respects. State Corporation 4 
Commission of Kansas v. Federal Power Commission, (1953) » 
206 F. 2d 690; certiorari denied, 346 U.S. 922. It is 
clear that United Fuel was here allowed illegally to , 
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appeal from the Commission's Decision and Order in Opinion 


No. 258-A. Jt was allowed to do the very same thing 
Northern Natural tried, and was not allowed, to do. 

We submit that the Commission erred in ellowing 
United Fuel's proposed CD tariff because the form of 
tariff issue for United Fuel was presented fully to the 
Commission and decided in Opinions Nos. 258 and 258-A, 
and no material changes in circumstances since the issuance 
of those Opinions was alleged or testified to by United 
Fuel in these proceedings. Thus it is clear that all 
United Fuel sought in this case was another review of its 
disapproved CD rate form, and in allowing that review the 
Commission committed a clear abuse of the Natural Gas Act 
procedure. : 

If the initial proceeding of a Presiding 
Examiner becomes the final decision unless appealed fron, 


why doesn't the final decision (in this case Opinion 





No. 258-A) of the Commission become final unless appealed 
from? The Commission has stated: 


"Under Section 8(a) of the Administrative 
Procedure Act as implemented by Section 
1.30(d) (3) of our Rules, the initial 
decision, in the absence of either an 
appeal to the Commission or review upon 
our motion within the time provided by 


the Rules, without further proceeding 
then becomes our final decision... 
Op. 252, p. 4. (Emphasis supplied. ) 
We submit that only an affirmative answer can be given to 


this question. 
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We respectfully submit that the Commission 
erred in not following here the Circuit Court's Decision 
in the Northern Natural Case, the Commission's holding in 
Opinion No. 233, and its Order issued December 13, 1954, 
in Docket G-2506. United Fuel was permitted to attempt 
to show material changes in facts and circumstances from 
those appearing in the record which led to Opinions Nos. 
258 and 258-A. United Fuel failed to show any such 
change in facts and circumstances. Its "appeal" in this 
case, and the Commission's action thereon, are clearly 


unlawful. 


IV. 


The Commission erred when it stated (Par. 3, 


Page 2 and top of Page 3): 


"There are two elements of the CD rate 
form which are of significance in our ap- 
proval of the Presiding Examiner's decision. 
As proposed by United Fuel and Central 
Kentucky the CD rate form does not change 
the basis of the commodity charge. It 
does, however, alter the method of determin- 
ing the billing demand. The billing demand 
is based upon the actual demand of the 
customer on its peak day during the twelve 
months ending with the close of the current 
billing month, but the billing demand may 
not exceed the contract quantity specified 
in the effective service agreement or be 
less than 9C% of the contract quantity 
so specified. In this regard, the CD 
rate form differs from the LS or GS 
(General Service) rate forms which base 
the billing demand upon the daily average 
of the monthly purchases instead of a 
predetermined contracted amount. The 
second element of importance is the term 
of commitment under the CD rate forn. 





The customer company must agree to pay 
for at least 90% of the contract demand 
over the life of the service agreement, 
usually twenty years. 2/ The LS and 

GS rate forms contain no such commitment. . 





"2/ A customer company may reduce its 

contract demand in two successive 5% 

stages as a matter of right. The tariff, 

also provides that the contract quantity 

can be reduced by further amounts pro- 

vided the capacity so released can be 

otherwise used. : 

There are, in fact, many elements of the CD rate 
form which are of significance and which were not considered 
at all by the Commission in its Order. In the first place, 
the Order places the stamp of approval upon heavy penalties 
on the buyer for takes in excess of its contract demand 
without placing any penalties on the seller for its 
failure to deliver the contract demand. It is respectfully 
submitted that the imposition of severe penalties on the 
buyer without comparable penalties on the seller is grossly 
unfair and unduly discriminatory against the buyer in 
favor of the seller. Such obvious inequity is unlawful, 


and should not have been permitted by the Commission. 


In the second place, the Commission's Order in 
fact approves a tariff under which the contract demand 





can NEVER be decreased by more than 104 of the greatest 
contract demand EVER previously at anytime in effect. 
Nowhere in the tariff approved by the Commission is there 
any mention of the "life of the service agreement, usually 


" 


twenty years, as stated in the Order at the top of page 3. 


In short, the Commission, by its Order, allowed United Fuel 
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and Central Kentucky to base their billing demands upon a 
minimum of 90% of the highest contract demands which will 
in the perpetual future become effective. No other 
natura s mpa has ever succeeded in obtainin 


approval of such a scheme (if, indeed, such was ever 


sought). 


In the third place, the Order approves a tariff 
under which the seller can curtail service to a buyer at 
the same time and to the same extent that it curtails its 
own retail customers, even though the latter are not 
bound to pay under the CD rate form. The Commission has 
approved a curtailment plan here which will be grossly 
unfair to Portsmouth Gas, e.g., in that United Fuel can, 
under such tariff, require Portsmouth to curtail its 


customers along with United Fuel's even though Portsmouth's 





contract demand is asked for and not delivered. We respect- 
fully submit that the Commission's approval of the proposed 
tariff is grossly unjust and unduly discriminatory against 
Portsmouth and in favor of United Fuel. It was certainly 


unjust and unfair not to require that the tariff should 


spell out the curtailment policy which United Fuel's own 


witnesses stated under oath would be applied, to-wit, 
United Fuel will curtail all of its non-CD customers to 


the maximum extent possible before asking any CD customer 
to curtail service to any of its customers. Without such 
a tariff provision the CD rate form will be grossly unfair 
to CD customers in times of shortages of supply. At the 
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very least the applicable provision should have been 
amended to read as follows: : 


"11. PRIORITY AND CURTAILMENT OF SERVICE. 
seller recognizes the primary public 
service obligation to ma xtain gas 
service to domestic customers. When 
necessary, and to the extent necessary 
to maintain such domestic service, 
Seller wiil, in the sollowing order, 

(2) curtail the supply of g2s to its 
industriel and comme:ctal customers, 

(2) operate its LPG and manufactured 

gas plants, (3) curtail the supply of 

gas to buyers under Rate Schedule SGS-1l, 

Small General Service-Optional, for sale 

by sucn customers to industrial and 
commercial consumers, and (4) curtail 
the surply of gas to buyers under Rate 

Schedule CDS-1, Contract Demand Service, 

for sale by such customers to industrial 

and commercial consumers." 


| 

In the fourth place, although the Commission 
pointed out in its Order (footnote 2, page 3) that "...the 
contract quantity can be reduced by further amounts 
provided the capacity so reieased can be otherwise used,” 
it in fact made United Fuel and Central Kentucky the sole 
judges of whether released capacity can be otherwise used. 
Not a single standard was vrovided, ~ the entire dec:.s*.°n 
is left up ts the sellers. We su:mit that the approval of 
such a "one~vay street” tariff prov’ sion was highly 
inequitebie and uniawfulliy arbitrary. : 

Fach of these unfair provisions was pointed out 
to the Commission However, the Commission, after it 
determinec to 2prrove the CD rate forn, appears to have 
failed to give them any consideration whatsoever, non t¢ 


mention the consideration which their importance deserves. 
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In any event, we submit that before such a tariff can 


be ruled upon, ALL of its provisions must be given the 
most careful study by the Commission. It is clear from 


the Order that no such study has been given. 


V. 


The Commission erred when it stated (Par. l, 
Page 3): 


"Of course, such a determination must take 
into account the operating facts of United 
Fuel and Central Kentucky and give due 
consideration to the effect of the rate 
form upon the applicant companies and the 
intermediate distribution companies. With 
this purpose in mind, the primary fact 
influencing our determination is the 
magnitude of growth of the space-heating 
load in the area served by the distribution 
customers of United Fuel and Central 
Kentucky. The record shows that not only 
has this space-heating load mushroomed in 
the past few years but also that the 

growth is continuing. Thus, fluctuations 
in annual demands by the ultimate consumers 
brought on by warm and cold years are 
reflected in similar fluctuations in annual 
demands of the distribution companies. 
These annual weather variations result 

in a ‘feast cr famine' recovery by United 
Fuel and Central Kentucky of costs 
collected through demand charges. The CD 
rate form will tend to stabilize recovery 
of these costs. In our judgment, the CD 
rate form will result in control of peak 
demands by distribution company customers 
either by construction and use of peak- 
shaving facilities or other means available 
to them. The year-to-year stability cf 
wholesale revenues and intensive use cof 

the facilities of United Fuel and Central 
Kentucky will redound to the benefit of 

the ultimate consumers of the distributors." 


In the first place, in this statement the 


Commission apparently deemed irrelevant the fact that 
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besides the "applicant companies" and the "intermediate 
distribution companies," there is involved here the 
question of whether the CD rate form is proper for 
dealings between United Fuel on the one atl, and Ohio 
Fuel, Manufacturers, Central Kentucky and Atlantic 
Seaboard, on the other hand, all being affiliates OF 

n ue ad first two onl artial requirement 
customers. The Commission erred in failing to consider 
the fact that the CD rate form has in the |past, and will 
in the future, allow United Fuel, Ohio Fuel and 
Manufacturers (as well as Central Kentucky and Atlantic 
Seaboard) to manipulate contract demands at will. Adi 

of these Companies are dominated by the management of 
Columbia Gas System, Inc., which is not regulated at all, 
except as to its financing policies by the Securities and 
Exchange Commission. The Commission did not consider the 
importance of the dangers inherent in allowing United 
Fuel and its affiliates to manipulate senkract demands at 
will. In the light of the Commission's appreciation of 
these dangers so clearly expressed at pages 49-51 of 
Opinion No. 258, it is very difficult, indeed, to under- 
stand the logic of the Commission's Order and its failure 
to discuss this problem in its latest decision. in 
truth, past experience (see Op. 258, p. 49-51) proves 
that the objections to CD rate forms for affiliates are 
based upon actualities rather than upon either possibilities 


or probabilities. We submit that the Commission failed to 
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exercise its duty to see to it that no manipulations such 


as Columbia engaged in in the past under a CD rate form 
should ever occur again. The Commission's instant Order 
will invite trouble rather than prevent it. The 
Commission clearly overlooked the fact that Atlantic 
Seaboard, United Fuel and Central Kentucky have the 


game directors and officers. 


The Supreme Court of the United States has 
firmly and wisely held that where corporations are subject 
to common management, dealings between them are subject to 
the closest of scrutiny. The Court has stated: 

"The relation of directors to corporations 


is of such a fiduciary nature that trans- 
actions between boards having common men- 


bers ega as jealous the Ww 
e n ealings betwee 
a tion; a é e 
sact si 1enge t 
b t e W wou m ta 
them to show their entire fairness; and 
Ww a nvolve ade- 
i nsideration e 
ue w e a mm rectc 
ati n ue r aro 


- THIS COURT HAS BEEN CONSISTENTLY 
EMPHATIC IN THE APPLICATION OF THIS RULE, | 
WHICH, IT HAS DECLARED, IS FOUNDED IN 
SOUNDEST MORALITY, AND WE NOW ADO, IN 
THE SOUNDEST BUSINESS POLICY. Twin- 
Lick 011 Co. v. Marbury, 91 US 587, 588, 
23 L. ed. 329, 330, 3 Mor. Min. BPE . 
688; Thomas v. Brownville, Pt. -Ks 


P.R. Co., 109 US 522, 27 L. ed. i018, ° 
3 Sup. Ct. Rep. 315; Wardell v. Union . 
P.R. Co., 103 US 651, 658, 26 L. ed. 

509, 511, 7 Mor. Min. Rep. 144; oo de ae 7 
Net. Bank v. Johnson, 251 US 68, O, 64 ; 


L. ed. 141, 155, 40 Sup. Ct. Rep. 733." 
1921), 254 US 590 at p. 599. ; 
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The rule of the Geddes Case, known as the 
Geddes Rule, has been followed uniformly ever since it 
was pronounced as the law of the land by the Supreme 
Court. See. e.g., Morse General Tires ne. v. General 

e ber . (decided December 30, 1954), 128 F. 
Supp. 74, end the many decisions cited in 33 ALR end 
(1954) at page 1071, et seq.; see, also, 114 ALR at 
page 31ll, et seq. 

As in the Geddes Case, the fairness oz the 
transactions between United Fuel and its affiliates 
(Ohio Fuel, Manufacturers, Seaboard, and central Kentucky ) 
under the CD rate form was and is seriously challenged. 
United Fuel failed completely to sustain the burden of 
proving that, under a CD rate forn, Columb ie will not 
",,.have within its power the opportunity to fix the 
contract demand quart: ties for United s sa.cs and 
thereby influence the return earned by each of these 
companies as well as that of United." United Fuel 
failed completely to prev: under the: 2D rate forn, 
Columbia will not egain ranipulate the eontvank demands 
of Ohio Fuel and Manufacturers in the —e so aptly 
described by the Commission itself ai page 49 of 
Opinion No. 258. The suestion is whether Columbia, by 
means of a CD rate form, shali actually se placed in a 
position where “% can arbitrarily increase by thousands 


of dollars annually the demand charges paid by Ohio Fuel 


and Manufacturers to United Fuel and, thereby, by the 
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customers of Ohio Fuel and Manufacturers to them. Past 
experience proves that unless the Geddes Rule is 
% w e se, and unless the payments from 


te aff ate are based upon actual takes 


the most unjust, unreasonable, and unduly discriminatory 


practices will surely follow. Fictitious arrangements 
between Columbia-dominated subsidiaries should be dis- 


allowed. United Fuel's proposed CD rate form is just 
such an arrangement, -- the Commission erred in approving 


it. It is no answer to say that the Commission has 


jurisdiction to prevent abuse by companies. The length 


of time it takes for this Commission, under-staffed and 
over-burdened as it is, to decide a single question, 

such as correct rate form in this case (4 years), is 

proof enough that reliance on the Commission's jurisdiction 
to prevent abuse is illusory. Commission relief may well 


be too little and too late. 


In the second place, in stating that the primary 
fact influencing its determination is the "magnitude of 


grovth of the space-heating load", the Commission ignored 
the fact that, unlike the long-distance pipeline companies, 
United Fuel has vast storage facilities the use of which 
minimizes the problem created by space-heating growth. 

In Opinions Nos. 258 and 258-A the Commission recognized 
‘this fact, - yet in its present Order the factor of 
storage was passed over. We submit that the Commission 


snould have given consideration to this primary operating 
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fact, and we urge the Court to set aside the Order because 


the Commission failed to render its determination in the 


light of ALL the operating facts rather than the single 


element of space-heating growth. 


The Commission said that fluctuations in annual 
demands brought on by warm and cold years result in a 
"feast or famine" recovery by United Fuel and Central 
Kentucky of costs collected through demand charges. The 
fact is that the weather conditions OF THE TEST YEAR, 
not rate form, will determine whether or not there will 
be "feast or famine." If, as in the Ohio Fuel Case at 
Docket G-2281, an unnormalized, WARM test year is used, 
the result will be that there will always be a "feast," 
and not a "famine," for United Fuel under any rate forn, 
even a straight commodity rate form. We submit that the 
test year demand and commodity Mcf volumes divided into 
the test year costs will almost always result in a future 
"feast" if the test year used is warmer than normal (as 
has been the usual Columbia-subsidiary case). Rate form 


has little if anything to do with this matter. 


The Commission said that its purpose is to adopt 
a rate form which will result "in the optimum benefit to 


t 


the ultimate consumers," and then, in the very same 
paragraph, it states that the CD rate forr will result 
in the construction and use by distribution companies 
of peak-shaving facilities "or other means available to 


them". The Commission knew, when it made that statement, 
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that United Fuel and most of the other Columbia Companies 
have invested millions of dollars in propane plants BUT 
HAVE NEVER USED THEM FOR PEAK-SHAVING PURPOSES. The 
Commission knew that these propane plants are in the 
Columbia Companies' rate bases and that the costs 
connected with them are paid by the customers. The 
Commission knew that Columbia witnesses have stated often 
under oath that they do not ever intend to use their own 
propane plants for peak-shaving purposes. We submit that 
it was and is unfair for the Commission to force non- 
Columbia companies to instali high-cost peak-shaving 
facilities when the record is clear that Columbia already 
has vast rropane facilities which it refuses to use for 
peak-shaving and which lie idle year after year after 
year, - althcugh the costs connected therewith continue 


to be paid BY THE CUSTOMERS. 


. Wher. the Commission stated that the CD rate 
form will result in control of peak demands by use of 
peak-shaving facilities “or other means available," what 
did it mean when it seid ‘other means"? Did it include in 
"other means” the purchase of gas from other suppliers? 
Ii other words, will Portsmouth b= allowed to buy gas 
fros a suppiter otrer than Un:.te: Fuel as were Central 
Hudson ena Rockiand Light end Foxsr Company in Dockets 
G-2531 ana G-24#19 (Orders issued February 11, 1955 and 
April 4. 1955. as amended May 9, 1955, Affirmed U.S.C.A. 
D.C. March 15, 1956, Case No. 12,7253? Or will the 
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Commission attempt to restrict such purchases as it did 


in Opinion No. 285 (a case where the CD rate form had 
not been approved)? We submit that IF THE CD RATE FORM 
IS APPROVED AND THE BUYERS ARE NOT ALLOWED TO BUY ELSE- 
WHERE SO LONG AS THEY U:IVE UP TO THEIR CD CONTRACTS, THE 
ULTIMATE CONSUMERS WILL ULTIMATELY FOOT THE INEVITABLY 
HIGHER BILLS. We subwit that IF THE CD RATE FORM IS 
APPROVED AND THE BUYERS ARE ALLOWED TO BUY ELSEWHERE, 
COLUMBIA'S JURISDICTIONAL BUSINESS WILL BECOME STACNATE. 
We submit that IF THE Ci: RATE FORM IS DISALLOWED 4ND 
COLUMBIA CONTINUES TO SERVE THE ENTIRE REQUIREMENTS OF 
ITS CUSTOMERS, the best possible service et the best 
possible rates will result. inuring to the maximum 
benefit of Columbia, distributors, and consumers. By its 
Order, the Commission pullzd the trigger which will set 
off a blast of litigation exactly comparable to that in 
the Central Hudson and U.c.I. Cases, but with an impact 
which will dwarf those cases. Rather than to stabilize 
the relations between Co:umbia and its customers, the 
instant Order witl only serve to bring about utter chaos 
in those relations. PAST EXPERIENCE IN THE CENTRAL HUDSON 
AND U.G.I. CASES PROVES THIS CONTENTION INDISPUTABLY. 


VI. 


We submit that the Commission erred when it 


stated (Par. 2, page 3): : 
"In understanding the reasons for our 


conclusion, a review of some of the 
salient features cf the operations of 


a eto 


United Fuel and Central Kentucky will 
be helpful. As the Presiding Examiner 
found, United Fuel has been one of the 
chief suppliers of natural gas to the 
“Columbia Gas System. Approximately 
80% of the total gas available to 
United Fuel is now southwestern gas 
coming either from Tennessee Gas Trans- 
mission Company or from Louisiana pro- 
ducers through Gulf Interstate Pipe- « 
line Company. Over 70% of United Fuel's 
cost of service is attributable to this 
southwestern gas supply." | 
Here the Commission completely ignored the fact 
that while 70% of United Fuel's cost of service is attribu- 
table to southwestern gas, 40% of that gas IS SOLD TO ITS B 
AFFILIATES FOR RESALE BY THEM TO THEIR OWN DIRECT RETAIL 
CUSTOMERS. The vast expansion of United Fuel's southwest { 
gas purchases is, therefore, caused as much by the growth J 
of Columbia's retail space-heating markets as by the growth 
of its wholesale markets. There is only one answer as to 
why United Fuel can make these purchases, - and that is 
STORAGE, - cheap, economical storage. The proposition is 
simple - if it had no such storage it wouldn't have 
expanded. It is storage, and storage alone, which allows 
United Fuel to buy southwest gas under CD rates. (The 
Commission, we are sure, did not need to be told, and 
United Fuel's testimony shows, that high-cost peak-shaving 
facilities would never have done the job.) BECAUSE PORTSMOUTH 
GAS COMPANY HAS NO SUCH STORAGE FACILITIES AVAILABLE TO IT, 
IT OUGHT NOT TO BE LITERALLY COERCED INTO BUYING GAS FROM 
UNITED FUEL UNDER A CD RATE FORM. We are at a loss to ” 


understand why, in the light of United Fuel's ever-expanding 
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storage program, the Commission did not even mention its 


holding at page 6 of Opinion No. 258-A: | 
"...because of the flexibility (viz:, 
storage) of United Fuel's daily supply 
capacity and the degree of integration 
of United Fuel's operations with those 
of the Columbia System, we believe that 
billing demands should be related to 
sustained rather than single day 
deliveries." Veuphasis supplied. ) 
Op. 258-A, p. 6. | 
We submit that the Commission was obligated to consider 
the fact that 50% or more of United Fuel's peak day supply 


is derived from its underground storage facilities. 


VII. 


We submit that the Commission erred when it 
stated (Par. 2, Page 4): : 

"It is noteworthy that Atlantic Seaboard, 

also an affiliate in the Columbia Gas 

System which makes no retail sales, has 

operated under the CD rate form for 

several years, and its distribution 

company customers, such as Washington 

Gas Light Company and Baltimore Gas and 

Electric Company, support the application 

for the CD rate form in these proceedings." 

In this statement the Commission failed to 
recognize that (1) Seaboard's operations are vastly 
different from those of United Fuel, and (2) the CD rate 
has NOT "tended to stabilize recovery of costs collected 


through demand charges" by Seaboard. 


Seaboard is essentially a pipeline company, 
consisting primarily of two long transmission lines 


(T. 734, Ex. 2). It has no storage facilities (T. 734), 
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no retail customers (T. 734), no business subject to the 
jurisdiction of any Commission other than the Federal 
Power Commission (T. 734), no: propane plant (T. 735), 

and essentially only one source of supply (T. 735, Ex. 30). 
Furthermore, Seaboard is serving companies which only 
recently converted from manufactured to natural gas, 
whereas Columbia's other major companies (Ohio Fuel, 
Central Kentucky, Manufacturers and United Fuel) are 
serving companies which have been retailing natural gas 
for many years (T. 720). Item K in evidence shows that | 
the major Columbia companies other than Seaboard and 
Central Kentucky have vast storage facilities, substan- 
tially greater retail sales than wholesale sales (Ohio 
Fuel and Manufacturers), substantial business subject to 
the jurisdiction of State Commissions, vast propane 
facilities, substantial production from company-owned 
wells, and many sources of supply. It is obvious that 
the operations of Seaboard and Central Kentucky are so 
clearly different from those of United Fuel and the other 
major Columbia Companies that Seaboard's CD rate can have 


no significance in the instant proceedings. 


If anything, the record here clearly discloses 
that the Seaboard customers desire the CD rate form because 
their operations are so different from those of the Ohio 
and Pennsylvania customers. It is important, too, that 
Columbia is pot competing at retail with Seaboard's 


customers in the areas served by them, as it is doing in 


-30- 












































Ohio. The evidence in the record in the present proceedings 
clearly proves that the Seaboard situation is entirely 
different from that of United Fuel and the other major 
Columbia companies (T. 720, 734-745, Item XK). Whatever 
valid reasons there may have been for the Commission's 
action in the Seaboard Case, there were certainly no such 


reasons applicable here. 


It is noteworthy that during the six years in 
which Seaboard has had the CD rate forn, it has filed at 
least five (5) rate increases. This FACT clearly dis- 
proves the Commission's statement that the CD rate form 
will tend to stabilize recovery of demand costs. If the 
facts in the record evidenced the truth of this state- 
ment, it might be at least somewhat persuasive. However, 
the truth of the matter is that the CD rate form as NOT 
brought about "the fullest and most economical use" of the 
Seaboard facilities bringing gas to the Eastern Companies. 
On the contrary, Baltimore's load factor ACTUALLY DECREASED 
BY MORE THAN 25% BETWEEN 1951 and 1954. Computations made 
from Columbia's Exhibit No. 5 show the following CD load 
factor experience for Baltimore: : 


1951 1952 1955s 2954 


76.9% 63.2% 59.96 = 508. 


Compare this 26.9% drop of a CD customer with the 10% drop 
of the NON-CD customers (Dayton and Cincinnati). How can 
this statement of the Commission be reconciled with 


Columbia's own evidence (Ex. 5) that Baltimore's peak 


-3l1- 


requirements increased 120.35% between 1951 and 1955, 


Commonwealth's increased 890.79%, and Washington's increased 
58.78%? What further proof is needed that the CD rate form 
DOES NOT AND HAS NOT ENCOURAGED the control of peak re- 
quirements? If this actual experience under a CD rate 
form is indicative of anything, it is that load factors 
decrease, and do not increase, when such a rate form is 


used. 


A lot of high sounding theory has been expounded 
concerning the CD rate form and what it will do for load 
factors. The FACTS, not the theory, prove that the 
Commission's findings are untenable. The example of 
Baltimore should be decisive to refute the Commission's 
statement that the CD rate form will stabilize cost 
recovery. However, Washington stands in even a worse 
position re load factor than does Baltimore. Computations 
made from Columbia's Exhibit No. 5 show the following CD 


load factor experience for Washington: 


4951 1952 | § 1953 1954 4953 
45.9% 41.6% 45.2% 48 4% 43.1%. 


Does this ACTUAL experience under a CD rate form support 
the Commission's findings? It is respectfully suggested 
that the ACTUAL experience of Baltimore and Washington 
under the CD rate form completely refutes the Commission's 
statement, to-wit, that the CD rate form will tend to 
stabilize recovery of demand costs. The fact is that for 


some five years these Companies have been operating under 
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an APPROVED CD rate form, and their load factors have not 
improved one iota! Washington's load factor for 1955 

is estimated to be 43.1% or almost 3% LESS than it was 

in 1951. : 


Vid « 


We submit that the Commission erred when it 
stated (Par. 5, Page 4): 

"Obviously, under a rate form where 

billing demand is based upon actual 

use, United Fuel and Central Kentucky 

have no year-to-year protection from 

the fluctuations of their distribution 

company customers' demands which are 

geared to the weather. 

What the Commission did not guubildien here is 
that ALL costs, INCLUDING the costs connected with the 
capacity installed for estimated but unrealized sales, are 
IN THE COST OF SERVICE FOR THE RATE CASE TEST YEAR. Thus, 
if the test year is normal or warmer than normal (as has 
been the usual Columbia Case) the billing demand based 
upon actual use will give to United Fuel and Central 
Kentucky a high degree of year-to-year protection from 


the fluctuations resulting from weather conditions. 

We respectfully object to the Commission's 
approving a rate form which will yield a degree of 
protection which is neither needed nor at all reasonable 


in the light of all the facts in evidence. 
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IX. 


The Commission erred when it stated (Par. l, 


Page 5): 

"Yet, the CD rate form does not impose an 

undue burden upon the distribution company 

customers. Considerable leeway is granted 

in the 90% ratchet provision. Furthermore, 

the billing demand may be reduced to 81% of 

the contract amount nominated through two 

successive 5% reductions. (See, supra, 

footnote 2). Additionally, the uniform 

application of the CD rate form to all 

qualified jurisdictional sales will 

reduce discrimination among such juris- 

dictional customers." 

The evidence in the record shows that, because 
of weather variations, it is impossible to estimate with 
90% accuracy. Thus, the record shows that the 90% ratchet 
does place an undue burden on the NON-AFFILIATED distri- 
bution company customers. The- ratchet should at the very 
least be reduced to 75%. 

The uniform application of the CD rate form to 
"all qualified jurisdictional sales" is clearly discrimina- 
tory where the operational characteristics of the sellers 
and purchasers vary so widely as they do in this case. 
Portsmouth is a full requirements customer with no storage 
available to it, while Ohio Fuel and Manufacturers are 
only partial requirements customers with vast storage 
facilities available to them. We submit that to apply 
the same identical rate form to these three customers 
will result in undue and unfair discrimination against 
Portsmouth. To apply the same rate form to customers of 


such widely varing characteristics is unjust. 
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X. 


The Commission erred when it stated (Par. 2, 
Page 5): | 
"The second element in ‘the CD ~ate forn, 
the length of the term °° cozmi‘ment, 
also plays a part in cur “eci-icn. A 
one-year or other short-'+rm ..ontract 
would defeat the purpose-+~ f tze CD rate 
forms, since it would no: miri:ize the 
effect of the year-to-year fluctuations 
in demand. It would nei’*..:r stabilize 
earnings nor encourage uss of peak 
shaving by the cus‘comers We do not 
feel that a commitment over the'ilife of 
the contract is unveasona:'e, particularly 
when it is remembeved “hat our scrutiny in 
the rate-making pz:ocess is a continual one." 
Where a customer such -s Portsmouth, is willing 
to buy its ENTIRE REQUIREMENTS for a TERM OF TWENTY YEARS 
under an actual billing demand form of rate, and where the 
test year cost of service includes costs connected with 
estimated but unrealized sales, earnings will certainly be 
stabilized to the extent necessary for the private welfare 
of the seller. And this is particularly true where, as the 
Commission itself pointed out, its "...scrutiny in the 
rate-making process is a continual one." ‘No one, including 
Cincinnati, has proposed a "one-year or other short-term 
contract" if the CD is disallowed. On the contrary, there 
is nothing in the rate form here approved which will 
compel a buyer to sign a 20-year contract. We submit that 
the Opinion No. 258, 258-A rate form will result in many 
more 20 year contracts than will the CD rate form. We 


submit that the result will be more long-term protection 
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under the Opinion No. 258, 258-A rate form than under 


CD rate form as approved in this Proceeding. 


XI. 


We submit that the Commission erred when it 
stated (Par. 1, Page 6): 

"Consistent with cur decision herein, 

customer companies should be permitted 


to negotiate new contract q:.antities 
under the contract demand rate form. 


" 
By its Order the Commissicn is not "permitting" 
customer companies "to regotiate new contract cuantities 
under the contract cemand rate form,’ it is CCMPELLING 
them to do so. We submit tha: such COMPULSION gces 
beyond the permissible limits of the Commissior 's 
discretion under Sections 4 snd 5 of the Natursl Gas Act. 
No one in this proceeding took the position that there 
should not be PERMITTED a Cy» rate form for customers which 
want it: the oppositicn centered =bout the issue of whether 
the customers could, cr shculd, bs COMPE LED to negotiate 
CD contracts. We respectfully submit shat the instant 
Order is unlawful in that it COMPELS, rather than PERMITS, 
the "negotiation" of contract dztmand service agreements. 
We submit thet so long as RATE LEVELS are properly fixed, 
there will be no unlawful discrimination in permitting CD 
contracts for buyers which want them, ane Op. 258, 258-A 


rate form contracts for buyers which wart then. 


If the Commission'3 statement at the top of 


Page € of the Order were to be consistent with the rest 
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of the Order, it would obviously have to read: 


"Consistent with our decision herein, 
customer S eneies should be COMPELLED 
to 'negotiats' new contract quantities 
under the contract demand rate form.’ 


For that is exactly what the rest of the Order requires. 
This, we submit, is clearly beyond the Commission's powers 


under the Act. 


XII. 


The Commission erred when it stated (Par. 2, 
Page 6): : 


"For the reasons stated above, in addition 
to the findings of the Presiding Examiner 
not inconsistent herewith and based upon 
consideration of the substantial evidence 
of the entire record, the Commission 
further finds: 


(1) Continued biliing by United Fuel and 
Central Ker tucky under rate: forms 
previous_y vrescribed does not give 
sufficient TSirmness to the demand 
charges nor provide for long-term 
commitments by the customers both of 
which are =ssential for continued 
financial s*ability of United Fuel 
and Central Kentucky; nor does such 
billing encourage use of peak shaving 
by the customers. Therefore, further 
use of these rate forms would not be 
in the puciic interest. 


(2) The Initial Decision of dias Gaestaine 
Examiner issued in these proceedings 
on January 18, 1956, t> the extent 
it is consistent with our findings 
set forth above, should be affirmed. . 
We submit that there is not a seintilla of evidence 
in the record in these proceedings, nor has the Commission 
in its Order cited a single bit of testimony or other proof, 


that "continued billing ... under rate forms previously 


= 


prescribed does not give sufficient firmness to the demand 
charges nor provide for long-term commitments by the 
customers ..." THE FACT IS THAT ALL OF THE EVIDENCE PROVES 
THAT THERE WILL BE "LONG-TERM" COMMITMENTS IF THE BILLING 
UNDER RATE FORMS PREVIOUSLY PRESCRIBED IS CONTINUED. Nor 
is there a shred of evidence proving that the Opinion 258, 
258-A rate form will not give sufficient firmness to the 
demand charges. Where is this "substantial evidence" of 
which the Commission speaks in such general terms? It is 
submitted that if the Commission had considered "the 
substantial evidence of the entire record" it could have 


< 


reached no conclusion other than that reached by Commissioner 


Draper in his dissent, to-wit, "...the applicants herein have 


not sustained the burden of proof to support the change in 


rate form which is here requested." 


The Order should be set aside because on its face 
it is apparent that the findings therein are not supported 
by the evidence in the record which was before the Commission | 
for consideration. To the extent that the several findings : 
of the Commission in the Order purport to relate to facts, 
they are not supported by substantial evidence in the 
record. To the extent that conclusions of law are stated 
in such Order, they are erroneous because they are not 
based upon the law or upon the substantial evidence in 


the record in these proceedings. 





xXTII. 


We submit that the Commission's Order is in error 


because it 1s contrary to the Commission's own decisions 
in the following cases: : 


Co. (lost), FPC Dockets G-10e6, et al, 


Opinion Nos. 272 and 272-A; 


bs el 


| Re_Northesy Natural Gas co. (1952), FP¢ Docket 

No. G-1661, Opinion No. 235; — : 

Re_—The Ohio Fuel Gas Co. (1954), FPC Docket 
Nos. G-17 and G- » Opinion No. 273; 

Re-Paphandie_Eestern Pipe Line Co. (1954) FPC 
Docket G-2506, Order issued December 13, 1954; 

Re Tennessee Cas Iransulesion $9. and Central 
dudsen Gass Electric (orp. 1955), FPC 
Dockets G-23351 and G-2419, Orders issued 


February 11, 1955 and April 4, 1955, as 
amended May 9, 1955; | 


Re United Fuel GasCo. (1953), FPC Dockets 
G-1751 and G-2055, Opinion. Nos. 258 and 
258-A, Order issued February 5, 1954; and 


. (1953), FPC Docket 
G-1156, Opinion No. 252. : 


We submit that the Conmission'si order is in error 
because it is contrary to Sections 4(a), 4(b), k(e) and 
5(a) of the Natural Gas Act. | 

We submit that the Commission's Order is in 
error because it is contrary to the following decisions 


rendered by the Courts: : 


(1953), 206 
Fed 960, cert. den'd, 346 U.S. 9223 


Geddes y. Anaconda Copper Mining Co. (1921), 
254 U.8. 590 at p. 599. : 
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€ e bd Vv. 


Rubber Co. (19 125 F. Supp. T43 ) { 


Decisions cited in 33 ALR 2nd (1954) at d 
p- 1071, et seq., and 114 ALR at p. 311, : 
et seq.; 7 

ed bile Ga (decided 


February 27, 1956), Supreme Court of the 
United States, 350°U.S. 332; 


ra Pacific Power (decided 
Eolas oT. Paeeh Supreme Court of the 


United States, 350 U.S. 348; and 3 
me Ga : d Manufacturers Light and Heat | : 
Co. v. FPPC, udson Ga aud lectri 
:, and cklan t_an i 
decided March 15, Issey, Us. €. A. i C. 3 
No. 12,726. j 
" 

CONCLUSION { 

f 

The Commission's Order issued May 11, 1956 is ] 

i 


‘unlawful and erroneous because: 

a The Commission directed and approved a 4 
form of rate schedule for sales by United 
Fuel to its affiliates, Ohio Fuel and 
Manufacturers, which was never filed by 
United Fuel with the Commission as required 
by Section 4 of the Act. 

b The Commission disapproved the rate filed 
by United Fuel for sales to Ohio Fuel and me 
Manufacturers and approved a HIGHER rate 
than United Fuel itself had asked for, 
contrary to Section 5(a) of the Act and, " 
if sustained, such rate would result | 


directly in higher rates on sales by s 


wig 





Ohio Puel to Day$en. ! 

The Commission approved filed tariff sheets 
for United Fuel which on hearing United Fuel 
itself proposed should be amended. 

The Commission failed to consider the 
substantial evidence offered by its own 
staff and the intervenors, and arbitrarily 
approved a form of tariff for United Fuel 
without finding or requiring a showing 

that a change of circumstances had 

occurred since the issuance of its Opinion 
Nos. 258 and 258-A, applicable to United 
Fuel, and its Opinion Nos. 272, 272-A and 
273, applicable to affiliates of United 
Fuel, in all of which Opinions the 
Commission disapproved as un just and 
unreasonable a form of tariff for United 
Fuel and its sister Columbia companies 
identical to that approved in the instant 
proceeding. | 

The Commission has permitted United Fuel 

to APPEAL to it from its Order accompanying 
its Opinion No. 258-A, even though such 
Order and Opinion were issued upon United 
Fuel's application for rehearing and even 
though United Fuel did not appeal from 

such Order to the Courts pursuant to 
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Section 19 of the Act. 

The Commission approved a form of contract 
for United Fuel's sales to its sister 
Columbia companies (Ohio Fuel, Manufacturers, 
Atlantic Seaboard, and Central Kentucky) 
under which the cost of gas to Ohio Fuel, 
e.g., can be (and has been, see Op. No. 
258, p. 49-51) manipulated upward, to the 
serious aggrievement of Dayton and in clear 
violation of the principles enunciated by 
the United States Supreme Court in the 
Geddes Case. 


WHEREFORE, The Dayton Power and Light Company, 


pursuant to Section 19 of the Natural Gas Act, respect- 
fully prays the Court to set aside the Order issued 
May 11, 1956 by the Federal Power Commission In the 
Matters of Central Kentucky Natural Gas Company and 


United Fuel Gas Company at consolidated FPC Docket Nos. 
G-2451, G-5475, G-2450, and G-5476. 


Respectfully submitted, 


3 ulian de Bruyn Kops 
Julian de Bruyn Kops 


/s/_ Roy D. Boucher 


Roy D. Boucher 


3 rederick C. Wellington 
Frederick C. Wellington 
Attorneys for The Dayton 


August 31, 1956 Power and Light Company 
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REPLY TO RESPONDENT'S "COUNTERS TATEMENT OF 
THE CASE" 


The Commission's lack of ee of the 
CD rate form approved by it is clearly evidenced by the 
erroneous statement in the second sentence of its Brief 
(yp. 1-2) that "*** the demand component *** is applied 
to an agreed-upon estimate of the maximum day demand *** 
rather than the actual annual maximum day demand Hee" 
The fact is that the demand component will be applied to 
such an estimate only if, on some rare occasion, a custo- 
mer's actual maximum peak day take should be exactly equal 
to his estimate (R. 4608). Even more surprising is the 
fact that the Commission correctly described | the billing 
provision immediately following the erroneous interpreta- 
tion thereof. A tariff which is so easily misinterpreted 
and not understood ought not to be permitted to stand. 
Furthermore, the Commission cites R. 4725 and R. 5890 as 
references to "***The principal feature of the contract 
demand (CD) form of rate***", ignoring the fact that the 
tariff approved in the May llth order does not include 
the rate sheet contained at R. 4725. That reference, 
therefore, is inapposite and incorrect. : 

Also, at page 2 of its Brief the Commission 


states that the CD tariff "***specifies penalties*** 


against the buyer***and similar penalties against the 


-l- 





seller***" Employing the same strong language as used by 
the Commission's Counsel at page 21 of its Brief, it must 
be said that the suggestion that the penalties against the 
seller are similar to the penalties against the buyer 


"“*#**is simply not true." The fact is that the Commission, 


in its May llth order, found that: "The rate filings in 


question are United Fuel's *** Tariff ***filed on May 12, 
1954 *** and the revised filings (which) became effective 
*#* on December 15, 1954." R. 6838. IN NONE OF THESE 
FILINGS WAS THERE ANY PROVISION FOR ANY PENALTIES AGAINST 
THE SELLER FOR UNDER-DELIVERIES. Further, even had the 
Commission amended its May llth order to correct its ob- 
vious error (which it did not do), the alleged penalty 
provision against the seller would still, in fact, be no 
penalty provision at all.* It is obvious that the Com- 
mission believed that the penalties would be similar, - 


but we do not believe that the Court will agree. We 


*During the course of the hearing United Fuel itself 
recognized the existence of unjust provisions in its 
filed tariff (which the Commission approved May ll, 
1956). Late in the hearing United Fuel offered tariff 
changes in evidence (Exhibit 46, R. 4718-4738), but the 
Commission in its May llth order (R. 6838, 2nd par.) 
wholly ignored these changes, and approved the filed 
tariff containing provisions admittedly unjust and un- 
reasonable. Because Exhibit 46 was ignored by the Com- 
mission, wherever it cites any page from R. 4718 to 
R. 4738, such citation is in eror. The May llth order 
we ol Gid not approve the rate sheets contained at 
R. 4718-4738. 





submit that a study of Paragraph 6(b) of the Rate Schedule 


of the Tariff at R. 4726, and Sections 7 and 12 of the 
Tariff's General Terms and Conditions at R. 4625 and 

R. 4631, will convince the Court that it could reach no 
conclusion other than that no penalties will ever be 
assessed against United Fuel for underdeliveries. 

At page 5 of its Brief, the Commission states 
that before approving the CD rate forn, the! Examiner con- 
sidered the facts that: (i) United Fuel tripled its faci- 
lities and doubled its sales in the last ten years 
(R. 6466), (ii) its Southwest purchased gas costs in- 
creased from $42,748,000 in 1952 to $92,472,000 in 1955, 
and (iii) a portion of that gas is transported by Gulf 
Interstate Gas Company under a long-term arrangement 
whereby United Fuel is required to pay Gulf Interstate's 
full cost of service each year (R. 6466). In the first 
place, the Commission mis-quoted the Examiner, - he said 
that United Fuel doubled (not tripled) its facilities 
and tripled (not doubled) its sales in the last ten years 
(R. 6466). In the second place, what neither the Com- 
mission in its Brief nor the Examiner in his Decision 
stated is that: | 

1. Opinion 258-A (issued November 19, 1953) 
affirmed the disallowance of the CD rate form in Opinion 
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258 on facts of which the Commission was fully aware when 


it issued Opinions 258 and 258-A, and which the record in 


this case fully disclose to have been as follows: 


Be 


Between 1945 and 1952 United Fuel almost doubled 
its facilities (R. 4577), and almost tripled its 
sales (R. 4567); 


Between 1944 and 1952 United Fuel's purchase costs 
of Southwest gee had increased from $1,065,069 in 
1944 to $42,747,745 in 1952, an increase of over 
4,000% (R. 4573), compared to an increase of less 
than 100% between 1952 and estimated 1955 (R. 
4573); and 


Before either Opinion ae or 258-A was issued, 
the Commission on May 14, 1953 adopted its Opinion 
No. 251 In the Matter of Gulf Interstate Gas Co. 
(FPC Docket No. G-2058), in which the question 
of the long-term arrangement between United Fuel 
and Gulf Interstate (and the high cost of gas to 
the former) was thoroughly explored; thus, the 
Commission was fully familiar with the United 
Fuel-Gulf Interstate relationship for at least 
two months before it issued Opinion 258 and for 
at least six months before it issued Opinion 
258-A affirming the disallowance of the CD rate 
form; see, also, R. 480-481, 486 and 43373; see 
Opinion 258, 100 PURNS 405 at 412, footnote l. 


2. At least 40% of United Fuel's increases in 


facilities and purchased gas costs are attributable to 


its own non-CD retail business or to the non-CD retail 


business of its sisters in the Columbia System: 


Bo 


75% of the gas sold by United Fuel to Ohio 
Fuel is sold by the latter to its own retail 
customers (Item K, p. 32, R. 5613); 


80% of the gas sold by United Fuel to Manufactur- 
ers is sold by the latter to its own retail cus- 
tomers (Item K, p. 32, R. 5613); 


ERE TIER 


a te AY 


c. 11% of the gas sold by United Fuel to Central 
Kentucky is sold *y, the latter to its own re- 
tail customers (R. 6469); 


ad. 11% of the gas sold by United Fuel is sold by it 
to its own retail customers (R. 6467) ; 


e. the bulk of Columbia's fixed costs have been in- 
curred in an expansion of its retail markets. 
not the non-affiliated wholesale markets { Re 
1258-1259); and 

f. 69-70% of Columbia's revenues is derived from 
its own retail customers, none of which are 
required to buy under a CD rate form (R. 1114, 
1217). 

These are the undisputed facts which the ee and 
the Commission chose to ignore in favoring the private 
interest of Columbia against the public interest of the 
ultimate consumers served by Cincinnati, Dayton, Ports- 
mouth and the Kentucky Cities. ! 
REPLY TO RESPONDENT'S "SUMMARY OF ARGUMENT" 
Ls ! 
At page 7 of its Brief the Commission argues that 
because it stated in Opinion 258-A (at p. 7) that: 
"We are aware that the form of rate here pre- 
scribed may not be entirely satisfactory and 
therefore require further consideration when 
additional ent becomes available in 
Docket No. G-2274.' | 
it was free completely to destroy the form of rate there 
prescribed. We submit that the Court should not so con- 
strue those words for, if such construction had been 


sound, the customer companies most certainly would have 
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appealed to the Court on the grounds that the rate form 
prescribed was unlawfully left completely up-in-the-air 
by the Commission and that, therefore, the order was so 
vague and uncertain as to be unlawful. A reading of the 
sentence in Opinion 258-A immediately preceding that 
quoted, supra, can, we submit, lead to no reasonable 


conclusion except that the matter of the rate level 





differential was causing some trouble in the minds of 
the Commission, - not that "additional information" would 
result in a wholesale reversal of Opinions 258 and 258-A. 
For, on pages 6-7 of its Opinion 258-A, the Commission 


reiterated its disallowance of the CD rate form in Opinion 


258: 


"However, as previously stated, because of the 
flexibility of United Fuel's daily supply capa- 
city and the degree of integration of United 


Fuel's operations with those of the Columbia Sy- 


stem, we believe that billing demand should be 
related to sustained rather than single day de- 


liveries. Therefore, we shall retain the month- 
ly billing feature prescribed in Opinion No. 258.' 


Dayton submits that there is no information in the present 


record of a nature in any way different from the informa- 
tion used as the basis for Opinions 258 and 258-A. The 
Commission's statement at page 7 of its Brief that: 
"That additional information now makes possible 
TULL ae ee of the present question for 
the first time.” 


is, to use the Commission's own words, '"***simply 


FTA EFFI TT 


not true." (Commission Brief, p. 21.) 


A. "Mushrooming space heating loads##" (Commis- 
sion's Brief, p. 2 


B. "Disparity between the high ratio of the sup- 
pliers! minimum payments for purchased gas to 
its total cost of service, and the low ratios 
of the wholesale customers! *#**" (Commission's 
Brief, p. 8.) | 


C. "The prior Commission decisions relied on by 
petitioners either did not deal with the same 
problem or were based on records which did 
not provide information sufficient to permit 
the Commission to give that problem as full 
consideration as the record here did. * (Com- 
mission's Brief, p. 8. 
Anyone the least bit familiar with opinions! 258 and 258-A 
would have to admit that the Commission, in issuing then, 
was fully aware of the growth in space heating loads and 
the fact that United Fuel purchased gas under CD rate 
forms from long-line pipeline companies. The Commission 
in Opinion 258 recognized that of United Fuel's total 
test year requirements of 282,246,285 Mcef, almost 
200,000,000 Mcf was obtained from southwest suppliers 
under CD rate forms. Opinion 258, 100 PURNS 405 at 417- 
418, Further, the Commission in Opinion 258 stated: 
"Me availability of gas from southwestern United 
States, through Tennessee's lines, beginning in 
late 1944, brought a substantial change in 
United Fuel's ee eile , 
***¥the Commission raced United Fuel's policy 
of conserving *** lower-cost Appalachian gas 
so as not to make its future supply ‘complete- 


ly dependent upon the higher cost gas from the 
Southwest !***", 100 PURNS 405 at. hens 
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The Commission also recognized in Opinion 258 that, out 
of a total sost of service of $65,612,861, approximately 
$46,000,000 represented the cost of gas purchased from 
the Southwest under CD rate tariffs. 100 PURNS 405 at 
426-427. However, the Commission pointed out that the 


impact of the CD rate forms under which United Fuel buys 
impact 


Southwest gas is minimized by the use of its vast storage 
facilities: 


"Phe operating facts and procedures of United Fuel's 
system are such that it buys large volumes of South- 
west gas, with firm gas taken at about 100 per cent 
load factor, i.e., its daily receipt of this gas is 
relatively constant. Generally, in the summer months, 
gas purchased in excess of sales requirements is 
placed in storage and, in the winter months, the 
deficiency in purchases {and other supply sources) 

is made up by withdrawals from storage. Thus, storage 
facilities are used to absorb the seasonal (sum- 

mer) supply in excess of sales requirements and to 
provide peak and seasonal (winter) sales requirements 
in excess of supply from other sources.” 100 PURNS 
465 at 429-430, 


The Commission attempts to justify its action in this case 
by arguing thats 
"The prior Commission decisions relied on by petition- 
ers either did not deal with the same problem or 
were based on records which did not provide informa- 
tion sufficient to permit the Commission to give that 
problem as full consideration as the record did here." 
Commission Brief, p. 5. 
Even a cursory reading of Opinions 258, 258-A, 272, 272-A 
and 273 will prove the complete inaccuracy cf this state- 
ment. The problem of the CD rate form was directly in- 


voived in those decisions, and the records upon which 
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they were based contained literaily thousands of pages 
devoted to such problem. The Commission opinions re- 
lied upon by petitioners shew, on their face, that they 
dealt with exactly the same problem as is involved here 
and that there was more than sufficient information in 
the records upon which they were based. | 
cin a | 

At page 9 of its Brief the Gomitasien states 

thats : 
“The specific eLiegations by neetiieners as to 
possibilities! discrimination are readily 
shown to be erroneous and inconsistent." 

The Commission then attempts to justify this statement by 
arguing (i) that the contention that there is no penalty 
on the seller who under-delivers is shown to be “flatly 
mistaken" by the clause appearing at R. 4726, (ii) that 
claims of discriminatory practices in the event of de- 
ficiencies are offset by the fact "that there is no prospect 
of deficiency," (iii) that the Commission's investigation 
of discrimination begun after these petitions had been 
filed in this Court “demonstrates that the routine of 
Commission reguiation is operative and competent, " and 
(iv) that the complaint that the requirements of Portsmouth 
Gas for increased supply will not be met until after af- 


filiated customers’ needs have been fully met is disproved 


by the requirement of the CD rate form for "due diligence" 
to meet such increases. 


l. Is there a penalty on the seller for under- 
deliveries? 


In the first place, the Commission in its May 
ll, 1956 order did not, as we have seen, approve the 
clause at R. 4726 which the Commission argues imposes a 
penalty on the selier for under-deliveries. The Commis- 
sion approved a tariff which places heavy penalties on 
buyers for excess takes but no penalties at all on the 
seller for under-deliveries. R. 4609-4610. 


In the second place, even had the Commission 


approved the clause contained at R. 4726 which theoreti- 


cally is supposed to place a penalty on United Fuel for 
under-deliveries, - the fact is that under the provisions 
of paragraph 6{b) of that clause (R, 4726) there would 
never be any penalty imposed. This is so because United 
Fuel would never deliberately under-deliver and, there- 
fore, would always be excused from penalties because 
"penalties shall not apply to any day on which" an under- 
delivery results from "***any other cause, whether of the 
kind herein enumerated or otherwise, not reasonably with- 
in the control of ***" United Fuel: R. 4625 (Sec. 7.) 
One simply cannot look at R. 4726 and say that 


there will be penalties on the seller for under-deliveries,. 
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One must, by the very words of paragraph 6(b) at R. 4726, 


turn to R. 4625 for an accurate answer, - and the only 
accurate answer is that there wiil never be @ penalty on 
United Fuel for under-deliveries while there will be se- 
vere penalties on the buyers for excess takes, - whether 
those takes are or are not “reasonably within the con- 
trol of" such buyers, Such inequitable penalty clauses 
are, we submit, unjust and unduly discriminatory on their 
face. | 

2. Are petitioners! claims of atucriateatony 

practices in the event of deficiencies off- 
set by the fact "that there is no prospect 
of deficiency"? 

The Commission says in its May 11th order that 
it desires the parties to enter into long-term contracts, 
usually twenty years. R. 6840, 6842, There is not a 
scintilla of evidence in the record to the effect that 
deficiencies will not occur at some time during the 
"long-term", Neither United Fuel nor the Commission can 
deny that, during the past twenty years, there have been 
severe deficiencies in the Columbia system. If, as the 
Commission says, "there is no prospect of deficiency," 
then why did the Commission approve a long-term tariff 
provision which is supposed to take care of that very 
event: | 

"11. PRIORITY AND CURTAILMENT OF SERVICE ***When 





necessary, Seller will curtail the supply of gas to 
its customers, including any Buyer hereunder, to 
the extent necessary to maintain *** domestic 
service.” (R. 4651)? 


The indisputable fact is that, if the Commission's order 
is allowed to stand, there will remain in the tariff the 
above provision under which United Fuel will, “when neces- 
sary", require Portsmouth to curtail deliveries to its 
customers while United Fuel continues delivering gas to its 
own retail space-heating customers; and Portsmouth will 
be forced to continue paying as if it were receiving its 
full contract demand even when it is not receiving it. 

The same legal staff of the Commission which wrote its 
instant Brief stated, in this very case, that: 

"United Fuel's witness Ryder is quite frank about 
Columbia's curtailment policy as reflected in the 
proposed tariff for he states (Tr. 388) 'When- 
ever deliveries to Columbia's domestic customers 
are in danger, all sales are subject to curtail- 
ment ...' The Staff does not gusunel wien this 

t 


policy, but be ves + 
havin significant domestic load make it - 


ropriate for such § er’ to impose contract: de- 
mand tariff upon its wholesale customers," fo 
phasis supplied. 


Commission Staff Brief to 


Presiding Examiner, pages 28-29, reproduced at 
3 


pages 18-19, Appendix A, Dayton's Brief as Inter- 


venor, Case No. 13,526. 
it is true, of course, that the Staff wrote the above-quoted 
statement before the Commission issued its May llth order. 
We submit, however, that the Staff was, at the time it 
made the statement, in a position where it could (and did) 





give its unbiased opinion in the public interest; As 
the Commission's Staff so weil stated, United Fuel's 
own witness was quite frank about the curtailment policy. 
It is not a question of "possibility", - it is a ques- 
tion of actuality: When curtailment becomes necessary, 
United Fuel will curtail CD deliveries to Portsmouth in 
order to continue deliveries to its own retail space- 
heating customers. Furthermore, at the hearing before 
the Commission it was iearned, for the first time, that 
Columbia by design plans to have no curt il ble load 
available if the design temperature actually occurs 
(Re. 1279, 1301) Inasmuch as the CD rate form is bot- 
tomed on the thought that a customer's contract demand 
will be delivered to him on at least his Winter peak 
day (when he needs it most), the loss of a 300,000 Mef 
curtailable load (R. 1203) through deliberate design 
will be catastrophic when in the future the design peak 
day temperature is actually experienced. Under such a 
factual situation, we agree with the Staff (before May 
11) that it is “inappropriate to impose a contract demand 
tariff upon wholesale customers". 
3. Does the fact that the Commission has al- 
ready had to investigate practices under 
the CD rate form (see Appendix 43 es 


Brief as Petitioner in this case int to 
faults of the CD form of rate, or does the 
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Commission action demonstrate that the 

routine of Commission regulation is opera- 

tive and competent? 

United Fuel operated for many years under non- 

CD rate forms, and not once was a Section 5 investigation 
ever instituted for the purpose of correcting discrimina- 
tory practices resulting from the use of such non-CD rate 
forms. Conversely, just four months after it approved 
the CD rate form on May 11, 1956, the Commission on Septem- 
ber 12, 1956 found it necessary to investigate alleged 
discriminatory practices resulting directly from the May 
lith approval. It is a fact that no such investigation 
would have been required had the average day rate form 
been continued and the CD rate form disallowed. It is 
submitted that the bare fact that a Section 5 investiga- 
tion has been required, especially so soon after the CD 
approval, tends to prove that that rate form is unjust 
and unreasonable. (In fact, the Briefs filed by Columbia 
and by the Staff in the investigation case, FPC Docket 
No. G-11060, prove that they themselves are unable to 





agree as to just what the term "contract demand" really “i 
means$!) We submit that the necessity of instituting a $e 


Section 5 investigation of practices under the CD rate 
form does not demonstrate that the "routine of Commis- wad 


sion regulation is operative and competent"; on the 





ilin 





contrary, it clearly demonstrates that a form of tariff 


has been approved the terms of which are already the sub- 
ject of a dispute between Columbia and the Commission. A 
tariff which causes such a dispute to arise cannot, we 
submit, be called a just and reasonable tariff. 


4. Is Portsmouth's complaint that its require- 
ments of increased supply will not be met 
until after United Fuel'ts affiliated custo- 
mers? needs have been fully met disproved 
by the tariff requirement that United Fuel 
must use "due diligence" to meet such in- 
creases? ! 


This question has been succinctly answered by 
one of the Commission's own presiding examiners who, in 
a case involving another of Columbia's wholesale custo- 
mers, stated: | 


"If Manufacturers (in this case, United Fuel) claims 
that it cannot supply the additional quantities, 
U.G.I. (in this case, Portsmouth) can come to this 
Commission (which cannot compel construction of ad- 
ditional facilities by Manufacturers (in this case, 
United Fuel) unless discrimination as between custo- 
mers of the same type or having similar equities 
can be proved) for relief or can sit and twiddle 














s thumbs until Manufacturers (in this case Jrnited 
Fue rets ready to ish-the gdditionai gas to 
meet the 2 g if 2s He 2s 

: gy di | 3 case, Portsmouth!s grow- 
ing needs Emphasis supp parenthetical 





o 
phrases added.) Re Texas Eastern Transmission 
Corporation, FPC Docket No. G-2575, Examiner's 


Decision issued June 16, 1955, p. 19. 
Under the CD tariff, United Fuel in fact becomes the sole 
judge as to whether it will or will not supply the in- 


creased requirements of non-affiliated Portsmouth. Of 
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course, under exactly the same provisions United Fuel 
will not be the sole judge as to whether it will or will 
not supply the increased requirements of its affiliated 
customers, - for the simple reason that Columbia's New 
York office has made in the past, and will continue in 
the future to make, such decisions. Thus, Portsmouth 
is left at the mercy of United Fuel and will have to 
"twiddle its thumbs” while United Fuel beneficently de- 
cides whether to meet its demands or to channel the gas 
elsewhere. It may be true that Portsmouth would have a 
right to attempt to get help from the Commission, but 
while the exercise of that right were being invoked (at 
great expense and, based on past practice, over a long, 
long period of time), Portsmouth would simply have to 
suffer. A tariff which invites such results cannot be 
@ just and reasonable tariff. 


At page 9 of its Brief the Commission argues 


that Portsmouth's 1931 contract afforded every possibil- 


ity of discrimination now charged against the CD form 

of rate. Since that contract was not before the Commis- 
sion and its lawfulness in the public interest was not 
in issue, the Commission's argument is supported by 
nothing in the record which was before it. In fact, 

the Commission can even now institute a Section 5 inves- 


tigation of that contract, if it so desires. No such 
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investigation has yet been called for. The May llth 


order should be reversed. : 
REPLY TO RESPONDENT'S " ARGUMENT" 
I 
Was approval of the contract demand Pete of rate, 
after earlier refusals, arbitrary or barred by 
principles of res adjudicata, etc.? © 
The Commission's only answer to contentions 
that it acted arbitrarily in reversing Opinions 258 and 
258-A lies in its reference to the fact that, in Opinion 
258-A, it said that the rate form there prescribed might 
not be entirely satisfactory and would require further 
consideration when additional information became avail- 
able. We submit that when the Commission issued that 
statement, it could not lawfully have meant that it would 
later reverse Opinions 258 and 258-A on the same facts 
as were there involved. For, if it can do such a thing, 
then neither sellers nor buyers will ever know where they 
stand, and contracts between them will not be worth the 
paper they are written on. Moreover, if the Commission 
can lawfully avoid Section 19 of the Act simply by re- 
versing itself, then the appellate provisions of the Act 
will be of no value whatever. It is a fact that in this 
case the Commission heard an unlawful appeal from Opinion 


258-A, and reversed Opinion 258 and 258-A on the same 
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facts as led to those opinions. It is a fact that United 
Fuel sought, and was granted, a rehearing on the order 
accompanying Opinion 258, - another order and Opinion 
258-A followed, and no Court appeal under Section 19 of 
the Act was taken from that order and Opinion. 

The Commission argues that it had the right to 
"further consider" the rate form matter on the basis of 
additional information. With this we do not disagree. 
However, it would seem that, before such additional in- 
formation would justify a reversal of prior opinions, 


it would have to contain proof of a significant change 


in the nature of circumstances and in the facts since 
the prior opinions. Certainly the Commission has it- 
self so stated. Opinion 253, e. g. 

The Commission seems to rely upon two alleged . 
points of "additional information": A. Mushrooming 
space heating load, and B. United Fuel's long-term con- te 
tracts with Southwest suppliers containing high minimum 
charges. Do these factors constitute changes in cir- 
cumstances since the issuance of Opinions 258 and 258-A, ‘ 
and are they factors with which the Commission was not * 


fully aware when it issued those opinions? The answer 


is that the Commission was fully aware of the space- _ 
heating problem when it issued those opinions, and it » 
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knew full well that United Fuel was buying gas under CD 


rate forms containing high minimum bill provisions. On 


this point we respectfully urge the Court to read R. 6658- 


6669. 3 
Concerning United Fuel's argument that it 

should be allowed the CD tariff because of its high 
"fixed" costs, the Commission's own Staff, before May 11, 
1956, stated: | 

"Tt is submitted that United Fuel's reliance on so- 

called 'fixed costs' either as a primary reason 

for its entitlement to a CD tariff or as an at- 

tempt to offset the precedents of the Commission 

opinions, is without merit." Commission Staff 

Brief to Presiding Examiner, page 24, reproduced 

at page 14, Appendix A, » Deynan" 3 Brief as Inter- 

venor, Case No« 15,52 
Moreover, the Commission's own Staff, in be Reply Brief 
filed with the Presiding Examiner in the case below, sup- 
plied the answers to almost all the contentions now made 
in the Brief of the Commission so recently filed with 
this Court. We respectfully urge the Court to consider 
the Staff's Reply Brief filed at a time when Lt coulda 
still present its unbiased views on the rate form issue 
and, therefore, that Brief is appended hereto as Appendix 
A. | 

Lr 


Are the discriminatory practices (not "possibilities" ) 
under the CD rate form sufficient to set aside the 









Commission approval of such rate form? 
A. The affiliation issue. 
At page 19 of its Brief the Commission states 
that: "Alleged possibilities of discrimination" are not 








sufficient to set aside Commission approval. Dayton did 
not allege "possibilities" of discrimination. At pages 
23-45 of its Brief, Dayton described actual discrimina- 
tion resulting from approval of the CD rate form, and 


at pages 23-25 it pointed out seven specific discrimina- 















tory practices under that rate form. Dayton said: 

"The fact is that past experience proves what kind 
of manipulations take pane in the Columbia System 
under the CD tariff. (FPC Opinion 258, 100 ag ee! 
405 at 434-4355; FPC Order issued September 12, 195 
in Docket G-11060***)." Dayton's Brief, p. 26. 

The Commission states that: "The suggestion that there 
was inadequate scrutiny here is simply not true.” We 
simply submit that the suggestion simply is true, and 
that until the Commission explains clearly and fully just 
how it itself was wrong in its own Opinion 258, 100 PUR(NS) " 
405 at 4354-435, it will have failed to make adequate scru- 
tiny of the affiliation issue. It has not yet faced up 
to its own findings of discrimination in Opinion 258, - 
it has not yet scrutinized those findings to determine . 
and tell us just how they were so wrong as to justify a 


wholesale reversal of Opinion 258. We submit that until 


the Commission has scrutinized, and ruled upon with 


rs } 





reasons, the proposed finding on this issue submitted by 





Dayton at R. 6625-6627, it will not have performed its 





lawful duty. The truth is that there has been undue 





discrimination under the CD tariff, and in this case 
there was inadequate scrutiny by the Commission. 


B. Other allegations as to discrimination are not 
without substance. 


1. The penalty provisions. | 
At p. 23 of its Brief the Conwission quotes 
Section 6(a) of the tariff (R. 4726) in an attempt to 
show that there will be penalties on the seller for under- 
deliveries. Why did it fail to quote Seotiton 6(b) of the 
tariff (R. 4726) and Section 7 of the General Terms and 
Conditions of the tariff (R. 4625)? We = already 
shown that under the tariff actually approved, and under 
the tariff which the Commission did not (but thinks) it 
approved, there will be no penalties on United Fuel for 
any under-deliveries. : 


2. Sufficiency of gas vs. discrimination by 
dispatcher. | 


We have already replied, supra, to the argu- 
ment made by the Commission that because there seems to 
be a sufficiency of gas now, there will never be a defi- 
ciency in the future resulting in United Fuel's dis- 
patcher choosing, at his sole option, to whom he will 


deliver whatever gas is available. The Columbia people 


at 





are men - not gods. No one can predict the future so 
absolutely as the Counsel for the Commission apparently 
think they can. Columbia ran short of gas before, and 
it can again. As we have seen, the tariff itself fore- 
sees the occurrence of deficiencies in the future (R. 
4631, Sec. 11), and United Fuel's chief witness admitted 
that he would curtail deliveries to Portsmouth below its 


CD entitlement in order to continue delivering gas to 


United Fuel's non-CD retail space-heating customers 


(R. 388). A tariff which permits such undue discrimina- 
tion is unlawful on its face. 

3. The charge that “opportunity *** has been 
taken *** for the commission of unreason- 
able, unduly discriminatory acts under 
the CD tariff" has support in the record. 
We have already replied to the argument 

contained at page 24 of the Commission's Brief on this 
point. The Commission points to only one element of our 
argument, to wit, the fact that within four months of 

the approval of the CD rate form, it was found necessary 
to institute a Section 5 investigation of practices under 
such rate form. But, as shown in our main Brief, there 
are many other elements of undue discrimination which re- 
sult from approval of the CD rate form, - most of which 
are not even attempted to be justified by the Commission 


in its Brief. 





Assurance of adequate supply - Portsmouth's 
contract. 


At pages 24-25 of its Brief the Commission, 
for the first time, analyzes (albeit, briefly) Ports- 
mouth's 1931 contract with United Fuel and concludes that 
such contract "afforded every possibility of discrimina- 
tion which petitioners charge against the CD form of 
rate." Whether or not such contract is or is not discrim- 
inatory, and whether or not such contract is or is not 
against the public interest, has not yet been made the 
subject of a Commission investigation under Section 5 of 
the Act. The 1931 contract was not a part of the record 
before the Commission, and until the Commission first 
scrutinizes such contract and makes = findings 
thereon, it cannot lawfully scrap it. : 


C. The Commission did not scrutinize the provisions 
of the CD rate form. 


The Commission argues that tenaiiss it considered 


two elements in the CD tariff, it therefore demonstrated 
"a sound grasp of what was most significant" in the pre- 
sent controversy. Commission's Brief, p. 25. With this 
statement we cannot agree. The Commission itself con- 
sidered as significant, in Opinion 258, many elements of 
the CD rate form which it wholly ignored in its May llth 
order. Throughout our main Brief, specific elements of 


the CD rate form, ignored by the Commission, are analyzed. 
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Further, in our Exceptions to the Intermediate Decision, 


we submitted many proposed findings on all significant 
elements involved in this controversy. R. 6595-6646. 
The Commission's failure to consider these proposed 
findings, and to rule thereon, is proof enough that it 
did not have a complete grasp of what is involved in 
this controversy. 

The Commission argues that because it held 
"a day-long oral argument" (Commission Brief, p. 25), it 
was warranted in saying that its conclusions were based 
on the substantial record evidence. This Court, in view 
of this statement, should be apprised of the treatment 
afforded Portsmouth and Dayton in connection with the 
oral argument. On March 6, 1956 the Commission issued 
its "ORDER FIXING DATE FOR ORAL ARGUMENT" (R. 6819), 
stating, inter alia: 


"***(B) Those parties *** who intend to participate 
in the oral argument shall notify the Secretary *** 


of such intention and the time required for pre-. 
sentation of their argument.” (Emphasis supplied.) 
On March 8, 1956 Dayton notified the Secretary as follows: 


"***The Dayton Power and Light Company does intend 
to participate *** and desires to be allotted 
twenty (20} minutes for its opening argument and 
Seeney 20) minutes for its closing argument ***.” 


On March 22, 1956 the Secretary notified Dayton that it 








had been allotted a total of 20 minutes, whereas United 





Fuel and its supporters had been allotted a total of 

95 minutes. R._. Moreover, Portsmouth, the only 
non-affiliated inter-state customer which United Fuel 
has, was allotted only 25 minutes. R. _? The record 
covered 37 days of hearings and over 4,300 pages of 
testimony. Yet Dayton was allowed only 20 minutes with- 
in which to argue its case to the Commission. These 
facts illustrate, we submit, that the Commission did 

not have an adequate and full argument of the points in- 
volved. Even less argument was permitted in a case in- 
volving Dayton's direct supplier, one of United Fuel's 
sisters, Ohio Fuel (PPC Docket No. G-2281), where the 
Commission reversed its order and accompanying Opinion 
273 which denied a CD tariff without permitting any oral 
argument by the customers, without even ruling on the 
requests for such argument and citing its decision in 
the United Fuel proceeding (here on appeal) as authority 
for its decision. 

We submit that the Commission's treatment of 
the customers of Columbia was arbitrary, and "will con- 
vince the Court that the processes followed by the Con- 
mission ***" did not justify "*** the Commission in say- 


ing (R. 6843) that it reached its conclusions ***'upon 
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consideration of the substantial evidence of the entire 
record.'" The fact is that the Commission approved the 
CD tariff on May 11th without reviewing many of its 
salient features and without giving any reasons for its 
reversal of many of the findings made in Opinions 258, 
258-A, 272, 272-A and 273. 

IIIT 


Is the Commission's order unlawful under Market 
Street Ry. and Spiegel cases? | 


This issue has been and will, we are confident, 
be adequately covered by Cincinnati Gas. However, it 
should be pointed out that when the Commission opposes 
Cincinnati's contention on the grounds that it is based 
on "***dependence upon speculations about the more dis- 


tant future***", the Commission is forgetting that the 


whole tariff is, by its own admission, based upon specu- 


lations about the more distant future. We submit that 
the CD tariff snould be disallowed because, as the Com- 
mission itself says, it is based on "***dependence upon 


speculations about the more distant future***". 


Commission Brief, p. 26. 
IV 


Did the Commission properly decline to limit Cin- 
cinnati's corporate liability to pay the rate set? 


Cincinnati has covered and will, we are confi- 


dent, reply adequately to the Commission's argument on 


SE PPI. OE, 





this point at page 29 of its Brief. 
V 
Does the Commission's order violate the rule of 
the Mobile and Sierra cases? 
The Commission argues that the contention that 
the hearing below was a Section 4 rather than a Section 5 
hearing is nothing but "***emphasis on the superficial, 
literal terms under which the proceeding was initiatea***" 
Commission Brief, p. 350. Suffice it say that neither 
this Court in the Sierra Case, nor the Supreme Court in 
the Mobile and Sierra Cases, thought that such emphasis 
was superficial. Of course, the Commission's attitude 
on this point is well known now, both to practitioners 
and to the Courts, since its recent attempts to avoid 
the Mobile and Sierra doctrines are matters of public 
record. FPC Opinions 294 and 295 (now before this Court 
on appeal), and FPC Commissioner Connole's article in 
Public Utilities Fortnightly, October 25, 1956, Vol. 
58, No. 9, pages 655-660, esp. p. 655. : 


Concerning Portsmouth's contract the facts, 


regardless of the Commission's argument at pages 31-33 


of its Brief, are that: 


1. It has never been the subject of any investiga- 
tion by the Commission, and was not in evidence 
before the Commission in the case below; 





The Commission itself recognized (see footnote 
19, Commission Brief) that under it, United 
Fuel supplied Portsmouth's entire require- 
ments, ~ not "up to" any so-called contract 
demand; 


Portsmouth has never consented to, or agreed 
to, any contract demand tariff; 


A finding that previous rate forms "would not 
be in the public interest" does not consti- 
tute a finding that contract provisions "would 
not be in the public interest , especially 
Sl provisions were not even in the 
record; 


Unless and until the contract is made the 
subject of a thorough investigation, it can 
hardly be said that a Section 4 hearing on a 
new tariff “satisfied in substance” the re- 
quirements of Section 5 of the Act that the 
contract be found to be against the public 
interest before being scrapped. 

The Mobile and Sierra Cases are applicable here, and 

the hind-sight findings of the Commission do not make 


them inapplicable. 
Conclusion 


Tne failure of the Commission in its Brief 


to dispute the specific analysis by Dayton of the 


many unjust tariff provisions which have been approved 


should be reason enough for reversing the May llth 


order. The Court should not allow the Commission to 





“slide over” the specific provisions in the tariff and 


to force a contract on the customers which is wholly 





i against public policy. The May llth order should be 


reversed. 
Respectfully submitted, 
Julian de Bruyn Kops 

P Roy D. Boucher 


Attorneys for Petitioner, 
The Dayton Power and Light 


February 6, 1957 Company 
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BEFORE THE 
FEDERAL POWER COMMISSION 


In the Matter of 

United Fuel Gas Company Docket Nos. G-2451, 
| G~5475 

Central Kentucky Natural Gas Company G-2450, and 62576 


REPLY BRIEF OF COMMISSION STAFF COUNSEL 


Many of the contentions presented in the briefs 
of United Fuel and Central Kentucky (Applicants) and the 
intervenors favoring the CD rate form have been covered 
by the Staff in its opening brief. We deem it unnecessary 
to enlarge or repeat those arguments. Hovever, certain 
other contentions and assertions, by each of those 
parties and primarily by the Applicants, eall for reply. 
Applicants' Claimed Financial Shocks and Strains 

It is the view of the Staff that first and 
foremost these proceedings should again be placed in 
their proper perspective, which the Applicants seem to 
have lost in their brief. In numerous parts of their 
brief, the Applicants attempt to prove their need for 
a CD rate form on the basis of the operations and 
requirements of the entire Columbia Syaten and on the 
alleged deficiencies between actual and estimated require- 
ments of Dayton Power and Light Company, a customer of 


Ohio Fuel. As pointed out by Staff Counsel on the 
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record, these proceedings relate only to the tariff 


filings of United Fuel and Central Kentucky and not to 
any claimed need of the Columbia System as a whole or 


any of its other subsidiaries for a CD rate form. 
-j- 
It is appropriate, therefore, that a close 


look be had to the Applicants herein and their operations 
to determine exactly wherein their lack of a CD rate 
form has become so "unreasonable and inequitable" as 

to saddle them with "practically all the financial 
shocks and strains caused by highly fluctuating sales 
on the one hand and iong-term rigid costs on the other" 
and has placed "too great a financial burden" upon them 
so as to "create financial conditions" which will 
"pestrict the legitimate growth of their business and 
their ability to meet the growing requirements of their 
markets" (Applicants' Brief, pp. 12-13). 

Let us examine first the facts of record as 
they relate to the Applicant Central Kentucky. As 
shown by Exhibit No. 6, the sales to Cincinnati Gas 
and Electric Company (including its subsidiary, The 
Union Light, Heat and Power Company) constitute more 
than 90% of Central Kentucky's interstate wholesale 
sales both on an annual and peak day basis. Appendix D 
to the Applicants' brief further indicates that for 
the peak days in the winter seasons of 1948-1949 to 
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1954-55 the variations of Cincinnati's estimated require- 

ments against the actual takes averaged only about 11%. 1/ 
The figures in that same Appendix D with 

respect to Cincinnati's estimated annual requirements 

and its actual annual purchases for the years 1949 

through 1954 are even more revealing. The average varia- 

tion between Cincinnati's estimates and abies over that 

7-year period is about one-tenth of 1%. : 


1/ The percentage variations of estimates to actual for 
peak days of 1951-1952 and 1954-1955 of 13.4% and 
10.0%, respectively, are overstated to the extent 
of the overruns by Cincinnati on those peak days 
in its purchases from Ohio Fuel (Tr. 3870-3871). 


“0 : 
Let us consider two further facts. First, 


under the rates approved by the Commission in settlement 
of the proceedings at Docket No. G-2276, Central 
Kentucky prior to its latest filing was collecting 
demand revenues from Cincinnati on the basis of the 
actual single-day peak ratcheted for the next eleven 
months. Second, under the allocation procedures of 

the Commission, and used by the Applicants in these 
proceedings, joint costs are allocated, 50% to demand 
and 50% to commodity. Hence the total joint costs of 
service associated with Central Kentucky's facilities 


and allocable to wholesale sales were apparently 
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recovered through rates based on actual deliveries during 
the period concerned, subject to a variation of slightly 
more than 5%. Since Central Kentucky purchases sub- 
stantially all its requirements from United Fuel, the 
pattern of Central Kentucky's purchased gas costs follow 
or can be made to follow the pattern of its wholesale 
sales revenues, or vice versa. The annual deviation 
between Central Kentucky's wholesale sales total costs 
and revenues can be made much less than the above 5% 
under a rate schedule based on actual deliveries. 

It is thus crystal clear that insofar as 
Central Kentucky is concerned, the alleged necessity 
for a CD rate form because of claimed financial shocks, 
strains, stresses, and financial burdens cannot be at- 
tributed to any highly fluctuating sales to its inter- 
state customers. If any such strains and stresses 
exist on Central Kentucky's system, they must be due 
to Central Kentucky's retail sales -- and all the 
more so in the future, now that Central Kentucky is 


absorbing its third largest wholesale customer, 


Frankfort Kentucky Natural Gas Company, and will serve 


that load at retail. 
== 
It is manifest from the foregoing that Central 
Kentucky does not need and has not proven any need for 


a CD rate form. 





What of this great necessity for a CD rate 
form claimed by United Fuel to lighten its burden of 
financial shocks, strains, and stresses due to highly 
fluctuating sales? There, too, the claimed burdens 


and shocks 


=2-h> ; 
must be laid at the door of others than the wholesale 


customers for whom the CD rate form is proposed. 

It should be kept in mind that United Fuel's 
proposed CD rate form is to be applicable only to 
Central Kentucky, Seaboard and Portsmouth, whose 
aggregate purchases of natural gas are only 46% of 
United Fuel's total sales (Staff Brief, p. 21). 
Portsmouth takes only about 1% of United Fuel's require- 
ments in annual and peak day volumes (Tr. 573). It need 
scarcely be pointed out that any shocks and strains on a 
system such as United Fuel could hardly be caused by 
Portsmouth. | 

Seaboard, another wholesale customer for whom 
United Fuel proposes a CD rate forn, sells gas only at 
wholesale and has been selling such gas for approximately 
the last five years on a contract demand basis. As 
pointed out by Applicants in their brief (p. 42), 
Seaboard's customers have been operating successfully 
under such a tariff. The Applicants further indicate 
in their brief (p. 64) that the contract quantities 
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between Seaboard and United Fuel reflect "merely the 


t 


sum of Atlantic Seaboard's" markets. Accordingly, the 
supply by United Fuel to Seaboard of the requirements 
of Seaboard's customers under the form of rate hereto- 
fore prescribed by the Commission for United Fuel's 
wholesale sales cannot be charged with creating 
burdens, shocks and strains on United Fuel. 

| As to Central Kentucky, the third and last 
wholesale customer for whom United Fuel proposes a CD 
rate form, we point to our prior discussion of that 
company. As heretofore indicated, the percentage 
variation between estimated requirements and actual 


takes on more than 90% of Central Kentucky's interstate 


% 
‘ 
| 
2 
{ 
i 
“4 


sales both peak day and annual, 

a 
over the past seven years, has been very small. The 
Applicants somewhat reluctantly admit this fact 
(Applicants! Brief, fn. p. 21). Additionally, it should 
be kept in mind that the accuracy of the estimates 
against the actual as submitted by Cincinnati is geared 
to single peak day requirements. Applicants' Witness 
Orton testified (Tr. 1579) that use of a broader billing 
demand base than the single peak day would result in 
more accurate results as between estimates and actual. 
A fortiori, under the Staff's recommended peak month 


billing basis, the percentage variation between estimates 
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and actual in this instance would be quite minor. The 
Applicants' brief (p. 64) states that Central Kentucky's 
contract quantities with United Fuel "reflect merely 
the sum of the requirements" of Central Kentucky's 
markets. Here again, therefore, it is the inescapable 
conclusion that the claimed burdens, shocks and strains 
on United Fuel's system due to "highly fluctuating 
sales" cannot be ascribed to the purchases of Central 
Kentucky for its interstate wholesale eustoméns: 

It must be concluded, further, that any 
burdens, shocks and strains felt by United Fuel are a 
direct result of its retail sales or its wholesale 
sales to Ohio Fuel and Manufacturers, for whom no CD 
rate form is proposed, as uncontrovertedly set forth 
by Staff Witness Benson in Exhibit No. 44 and his 
testimony relating thereto (Tr. 2028-2035). Evaluation 
of Applicants' contentions as to shocks, strains, and 
financial burdens occasioned by a rate form providing 
sales revenues only on the basis of actual deliveries 
should be made in the light of their own initial 
proposal to sell gas to Ohio Fuel and Manufacturers on 
such basis, notwithstanding the inability of United 


Fuel's witness to distinguish in 
oh = i 
any way any differences in its costs or other financial 


necessities as related to Ohio Fuel and Manufacturers 
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on the one hand and to Seaboard, Central Kentucky and 
Portsmouth on the other hand. 
Rate Forms of Other Companies 

In support of the proposed CD rate forn, 
United Fuel and Central Kentucky refer to certain rate 
schedules of pipeline companies on file with the Conm- 
mission. (See footnote on page 41 of Applicants' 
Brief). There is no question but that a number of pipe- 
line companies have CD rate forms. On the other hand 
there are a number of pipeline companies which do not 
have such rate forms. Further, there are a number of 
companies which have a CD rate form for partial require- 
ments customers like Ohio Fuel and Manufacturers but 
not for substantially entire requirements customers 
like Seaboard, Central Kentucky and Portsmouth. There 
is no consistent pattern that can be cited as the 
practice of the industry, but generally CD rate forms 
have been made effective under the following conditions: 

1. The suppliers! pipeline capacity is 
inadequate to supply all of the requirements of all its 
customers and contract demands have been established 
as a matter of rationing the available capacity, with 
or without the Commission establishing ceiling limita- 
tions on deliveries to each customer. 


2. The supplier is unable to finance the 


construction of the pipeline without obtaining long-term 
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contract demand service agreements with its principal 
customers as a guarantee for the nierkeae that bond 
interest and amortization payments will hel net. In such 
instances, the rate schedules also provide for minimum 
take-or-pay-for commodity charges. | 

ate : 

>. The customers, like United Fuel, Ohio Fuel, 
and Manufacturers, have significant other supply sources, 
and the seller requires assurance that such other supply 
sources will not be utilized in preference to its supply. 

4. The customers have no ob jection to 
purchasing gas under the seller's CD rates. 

It is submitted that the CD ae ee of 
Applicants do not fall within the foregoing situations 
and that United Fuel's LS rate proposal is inconsistent 
with 3, above. (See Staff's Exhibit No. a and 
related testimony on the effect of variability of takes 
by partial requirements customers like Ohio Fuel and 
Manufacturers on other customers of the same supplier). 

In contrast with Applicants' references to 
pipeline companies having CD rate forms, the Commission's 
files also show the following: 2/ : 

(a) Cities Service Gas Company - commodity 
rates for "base load" and "excess gas" for entire 
requirements customers, and a CD rate for customers 


having other sources of supply and storage facilities. 


(b) Colorado Interstate Gas Company - demand 
and commodity rates for actual deliveries, no CD, except 
for sales to a partial requirements customer. 

(c) Colorado-Wyoming Gas Company - demand and 


commodity rates for actual deliveries, no CD. 


2/ Straight volumetric rates with no minimum bills are 
generally available for small customers and examples 
thereof have been excluded from the tabulations. A 
number of smaller pipeline companies with straight 
voiumetric rates and no minimum bills for all 
wholesale sales also have been excluded. 


a= 

(dad) El Paso Natural Gas Company - straight 
commodity rates with no minimum bills for all customers 
except the "California companies" which buy under a CD 
rate with a 91% minimum take-or-pay-for commodity 


charge. 


(e) Hope Natural Gas Company - straight 


commodity rates with no minimum bills. (This company 
occupies a position in the Consolidated system like 
that of United Fuel in the Columbia System). 

(f) Michigan-Wisconsin Pipe Line Company - 
straight commodity rate with no minimum bill. 

(g) New York State Natural Gas Corporation - 
straight commodity rates with no minimum bills for 
entire requirements customers but minimum take-or-pay- 


for commodity charges for partial requirements customers. 





In addition to the foregoing, it should be 
noted that United Fuel's principal supplier, Tennessee 
Gas Transmission Company, provides demand and commodity 
rates for actual deliveries, no CD, for entire require- 
ments customers but requires the purchase under a CD 
rate with minimum take-or-pay-for commodity charges 
for partial requirements customers like United Fuel, 
Ohio Fuel, and Manufacturers. | 
Alleged Economic Necessity for CD Rate — 

Applicants rely upon allegations of economic 
necessity for approval of their proposed CD rates and 
have introduced Exhibits Nos. 29 and 49 in support 
thereof. Exhibit No. 29 is not pertinent to solution 
of the problem because it does not show the effect on 
United Fuel's revenues of the impact of rake form inso- 
far as sales to Seaboard, Central Koutucky and 
Portsmouth are concerned. The sales revenue data of 
Exhibit No. 29 showed lump sum totals which, upon 
analysis, proved the opposite of Applicants! contentions. 
Exhibit No. 29 utilized (1) a lop-sided _ 


relationship between the relative levels of the demand 
and commodity charges, which relative levels Applicants 
say (p. 93 of their Brief) is not an issue in this first 
phase of the rate proceeding, and (2) revenues from 


sales to Ohio Fuel and Manufacturers for which United 
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Fuel does not propose a CD rate based on the maximum 
single day's take. 

Staff's Exhibit No. 44 was in rebuttal to 
Applicants' Exhibit No. 29. Not a single question was 
directed to Exhibit No. 44 or Staff's testimony thereon 
during cross-examination, nor does Applicants' Brief 
include a single word with respect to Exhibit No. 44 
and its related testimony. 

The conclusions of Staff Witness Benson from 
his Exhibit No. 44, as given on the record in this rate 
proceeding (T. 2028-2035), are inescapable and 
uncontroverted. Such conclusions are as follows: 

(1) If customers like Seaboard, Central 

Kentucky, or Portsmouth purchase all or substantially 
all of their requirements from a single supplier like 
“United Fuel, there is no significant economic necessity 
of such supplier newly satisfied by the imposition of 
United Fuel's CD rate on such customers. 

(2) The variability of sales to partial 

‘requirements customers like Ohio Fuel and Manufacturers 
is hazardous to the economic well-being of United Fuel 


and its other customers, both retail and wholesale. 3/ 


3/.Unless there is a material minimum take-or-pay-for 
commodity charge. Since United Fuel, Ohio Fuel, and 
Manufacturers are the principal suppliers of the 
Columbia System's gas requirements and are operated 
as integral parts of such system, a contract demand 
rate schedule with a minimum take-or-pay-for 





commodity charge for United Fuel’s saies to Ohio 
Fuel and Manufacturers would be improper and 
could be unduly burdensome to the latter two 
companies notwithstanding the protection such 
rate schedule would provide to Seaboard, Central 
Kentucky and Portsmouth, and to Uni ted Fuel's 
retail customers. 


-9- 

(3) The imposition of United Fuel’ s CD rate 
upon Seaboard, Central Kentucky and Portsmouth would 
be unduly discriminatory to them (and their customers ) 
in comparison with United Fuel's LS rate bo Ohio Fuel 
and Manufacturers, which would be unduly preferential 
to the latter (and their customers). | 

Exhibit No. 49 is not demonstrative of any 
significant economic necessity which would be newly 
satisfied by the imposition of a CD —— By the very 
nature of their business, natural-gas companies have 
variable sales and sales revenues. Particularly a 
company like United Fuel with variable own production 
and products extraction revenues has a highly variable 
net operating revenue regardiess of the foe of its 
rates, whether wholesale or retail. (The principal 
changes effected by Opinion No. 258-A over Opinion No. 
258 were in the wholesale rate adjustments resulting 
from the use of a lower figure for United Fuel's own 
production). Stability of net operating revenues is 
manifestly more important than stability of sales 
revenues, and Exhibit No. 49 shows nothing in that 
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regara.t/ With billing on a peak month basis, the volume 
of monthly sales determining the billing demand for the 
Cincinnati area would approximate 15% of the annual 
sales. With southwest gas purchase costs comprising 
about 70% of United Fuel's total costs of service and 
such southwest gas purchase costs subject to United 


Fuel's storage accounting,2/ it is clear 


4/ See Witness Ryder's testimony (Tr. 4299) that he 
made no study to determine the fluctuations in 
the net demand charges on purchased gas which 
United Fuel would include in the cost of service 
to correspond with the fluctuations in the annual ‘ 
saat 2 day deficiencies represented in Exhibit 
No. 49. 


5/ The cost of southwest gas purchases which is not 
currently sold, i.e., which is placed in storage, 
is capitalized and to the extent that such stored 
gas is not withdrawn for current sales, the cost 


thereof is not charged to operating expenses but 
remains capitalized in the gas inventory account. 


ast hae 
that a significant portion of the total costs of service 

‘to be recovered through a demand charge will tend to 

Fluctuate with the peak month billing demands and demand 

charge revenues resulting therefrom. Surely, there 

should be no question that the costs of service to be 

recovered through a demand charge will vary more closely 

with variations in peak month billing demands and demand 
charges resulting therefrom than with variation in CD < 


billing demand revenues based on a single day's require- 


{¥ 


ment. 
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As shown in Appendix A, seasonal variations in 
sales have little effect on the average total cost of 
service per Mcf sales due to gas supply expenses notwith- 
standing the fixed cash outflow related to purchases of 
gas and the transportation by Tennessee and Gulf Inter- 
state. The indicated variation in such average total 
cost is only about one cent per Mcf from the annual 
average. However, when the company classifies a portion 
of such total cost of service for gas supply expenses to 
demand for a uniform monthly coilection thereof via a 
@emand charge, the indicated variation in demand charge 


revenues becomes materially greater than the varlation 


in total costs of service attributable to gas supply 


expenses. | 
A rate form which provides a 90% long-term 
ratchet will, of course, tend to provide more stable 
revenues to the seller and more stable purchased gas 
costs to the buyer than a rate form providing a shorter 
ratchet period. But the percentage variations in seller's 
revenues and buyer's costs between the CD rate - 20-year 
ratchet - and the peak month billing demand - l-year 
‘ratchet - do not appear to be so great as to warrant a 
departure from the rate form heretofore prescribed by 
the Commission. United Fuel proposes demand charge 
revenues approximately 25% of its total requisite 


revenues. Hence the 10% maximum variation in demand 
eli- 7 
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charge revenues under the CD rate approximates 2.5% of 


total sales revenues. Assuming demand charge revenues 


under the peak month billing - l-year ratchet - would 
vary twice as much as under the CD rate, the rate form 
‘heretofore prescribed by the Commission would produce 
demand charge revenue variations of only 5% of total 

sales revenues. (Realistic comparisons cannot be made 
from Applicants' Exhibit No. 49, but sheet 3 of Staff's 
Exhibit No. 44 shows that for actual sales to customers 
like Seaboard, Central Kentucky, and Portsmouth, the 
Opinion 258-A rate produced substantially the same whole- 
sale revenues as a truly equivalent contract demand rate). 

The principal elements governing stability of 
billing demands (and demand charge revenues) are (1) use 
of estimates versus actual deliveries, and (2) the 
period covered by the ratchet on the billing demand. 

The Staff recommends actual deliveries for all wholesale 
customers instead of estimates for one group and actual 
deliveries for another group in determining the billing 
demand and an annual ratchet instead of a 20-year (or 
perpetual) ratchet. 

Applicants! Brief relies heavily upon the 
adifferences between the estimates and actual peak day 
‘and annual volumes of Day ton®/ and Cincinnati in support 
of the CD rate. But what of the differences between 


estimates and actual peak day and annual volumes of the 





LS customers and Applicants‘ retail markets and the 
impact of such differences on the customers proposed 


to be served by the CD rate? The Staff's review of 


6/ Dayton is a customer of Ohio Fuel, not United Fuel. 
Insofar as Dayton's actual requirements depart from 
its estimates, there is no significant effect on 
United Fuel which would be cured by the rate forms 
here in issue because of United Fuel's proposal to 
bill Ohio Fuel on the LS rate. | 


-12- 
Columbia's Blue Books indicates that the wholesale 


customers' actual requirements generally depart less 
from prior estimates than those of the Charleston 
Division retail market or the LS customers. For example, 
as shown in Appendix A of Staff's main brief, on the peak 
day of January 12, 1954, the actual yeaa weneats of the 
Charleston Division aggregated only 288 ,914 Mef versus 
estimates of the 1953-54 winter peak day of 372,800 Mcf 
in the August 1952 Blue Book and 380,800 Met in the 

June 1953 Blue Book. The costs incurred for the supply 
of the unrealized retail market estimate are aliocable 
in part to the proposed CD customers notwithstanding 

the CD rate schedule requirement that the customers 
thereunder pay demand charges on the basis of their 
estimates. Further, on January 12, 1954, the actual 
requirements of the LS customers supplied by the 
Charleston Division aggregated 295,610 Mcf as compared 
with estimates of the 1953-54 winter peak day of 306,000 


Mcf in the August 1952 Blue Book and 188 ,600 Mcf in the 
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June 1953 Blue Book. Were United Fuel's costs incurred 
for the LS customers related to 306,000 or to 188,600 
Mcf, or to 295,610 Mcf under Applicants' contentions? 
The short answer to the contentions of the CD rate 
proponents on this matter of estimates versus actual 
deliveries for the billing demand determinant is that F 
where allocations of costs based upon demand responsi- 3 
bilities are necessary to determine the portion of the 

seller's cost to be recovered through demand charges, 

over-all equities are best maintained by billing on 

the basis of actual demands. With Dayton and Cincinnati ; 
comprising such important portions of the total require- f 
ments of Ohio Fuel and Central Kentucky and therefore 
required to contribute heavily to the wholesale sales r 
revenues required by Ohio Fuel and Central Kentucky to ‘ 
meet their costs allocable to wholesale sales, it would 

be foolish of such customers to require Ohio 

Fuel and Central Gacuee te eee costs on the basis 

of unreliable estimates. Even if there were no demand v7 
charge, the interests of Dayton and Cincinnati are 

served best by keeping to a minimum the costs incurred 

by Ohio Fuel and Central Kentucky. It would be frivolous 


to assume otherwise. In other words, there is sufficient 


economic incentive to Dayton and Cincinnati, through the < 
requirement that wholesale sales revenues under any form : 


of rate meet the allocable costs of service, to preclude 


their submittal of any unreasonable estimates of their 





requirements. | 

Insofar as stability of revenues through the 
term of the ratchet is concerned, the problem can be 
restated as a question: How long should a customer be 
required to pay demand charges on the basis of a prior 
established billing demand, whether determined on an 
actual or estimated basis? The answer to this question 
is not easy; even Applicants recognize that the 20-year 
term can become unreasonable in the event the actual 
requirements of a particular customer are materially 
reduced. The Staff believes where, as here, only a 
small portion of the total costs of service can be tied 
to a particular customer, the term of the ratchet should 
be short. Notwithstanding all that is said in Applicants' 
Brief and by its witnesses on the record about costs tied 
to a particular customer and that such costs should be 
recovered (in part) through a CD rate, it is significant 


that the cants d t tie any costs to an articular 


customers, but treat all their costs of delivering gas 
from their transmission lines as common costs, i1.e., 
costs common to both wholesale and retail markets which 
require first an allocation between wholesale and retail 
customers and then a distribution of such allocated 


costs among the wholesale customers by a form of rate 
schedule. The only costs of Applicants which can 
-14- 


be tied to any particular customers are those associated 








with laterals to the city gate or points of delivery away 
from the main transmission tinel! am and such costs are so 


de minimus in comparison with the common costs that no 


attempt is made by Applicants to assess them directly 


to any particular customer. 

How short or how long should the term of the 
billing demand ratchet be to avoid inequities between 
customers and to provide for any needed stability of 
sales revenues? The Staff recommends one year, but 
the proponents of the CD rate propose 20-years, subject 
to certain conditions. Where billing demands are based 
solely on actual deliveries, it is customary to limit 
the ratchet to a single annual period. On the basis 
of the Company's Exhibit No. 49, which is far from 
realistic since it does not reflect any portion of the 
non-space heating load nor other factors which bear upon 
space heating requirements, such as solar radiation, 
wind velocities, etc., and price, it appears that over 
a period of 23-years the single year ratchet or peak 
month billing demands would have produced fairly stable 


demand charge revenues in all except a very few calendar 


7/ Central Kentucky and Seaboard incur the costs for 
taking gas from United Fuel's grid transmission 
system and hence none of United Fuel's facility 
costs can be tied to these customers. On the other 
hand, United Fuel incurs facility costs which can 
be tied to Ohio Fuel and Manufacturers because United 
Fuel transports gas from its grid transmission 
system over extensions therefrom to make deliveries 
solely to Ohio Fuel and Manufacturers. 


-LS= 





years .o/ Excluding only the calendar year 1940, the 
maximum annual demand charge variation drops from 
$2,337,000 to $1,645,000 for the 23-year period. 
Dropping the demand charge below $1.90 would further 
reduce the maximum annual variation. And extending the 
ratchet from one year to two or three years would have 
the same effect. , 

Applicants also cite their need for minimum 
annual revenues in support of the CD rate. Where sellers 
are certificated by the Commission to supply all or sub- 
stantially all the requirements of any customer and such 
requirements are suppiied under a long-term contract, 
the seller is assured of revenues from the sale to such 
customer equivalent to the requirements of such customers 
applied to the effective rate schedule on file with the 
Commission. Such revenues are both minimum and maximum 
from the particular sale. The assurances! of the Com- 
mission's certificate of convenience and necessity and 
the long-term contract are real and material and do not 
require further guarantees via the form of the rate. 

Any variation due to weather, changes in economic 
conditions, etc., in such minimum and maximum revenues 
from the costs of service associated therewith are 
matters of rate level, to be decided by rate proceedings 


and are not necessary to be solved by rate form. 


8/ The test of a rate schedule in meeting any alleged 


| 
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economic necessity should not rest solely on any 
single year's operations in a long period of 

years or on the extreme variation between two 
widely separated years within such long period. 
Investors do not evaluate a company on such basis. 
Since the peak month billing demand is established 
in either December, January, or February, and the 
ratchet applied thereto, the presentation of data 
on a calendar year basis aggravates any variation 
in demand charge revenues. The Staff was not 
being facetious when it suggested that the recast 
of the data in Exhibit No. 49 on a year ending 
June 30, fiscal year basis would materially reduce 
the annual variation in demand charge revenues. 
Economic necessities of a natural gas company are 
neither measured nor tested solely on a calendar 
year basis. 


Res 
ate Form Effect on Rate Differential 

United Fuel contends (p. 93 of its Brief) "In 
this first phase of the rate proceeding, the relative 
levels of the demand and commodity charges which reflect, 
among other things, classification procedures, are not 
an issue ... Consequently, we will not consider in this 
brief the propriety of that part of the differential 
between the LS Customers and the CD Customers resulting 
from load factor ..." United Fuel then cites Mr. Ryder's 
testimony (T. 3980) that the company's proposed rates 


produce a total rate differential of 5.85¢ per Mcf in 


favor of the LS customers of which 5.1¢ results from 
the difference in load factor and 0.75¢ "...reflects 
the differential accorded the LS customers for their 
accommodation to United." 

Much of the briefs filed by the proponents of 


the CD rate form are concerned, however, with the 





relative levels of the demand and commodity charges. 
Obviously a CD rate form with a de minimus demand charge 
would not be favored by such proponents. Rate differ- 
entials can be effected in several ways, including (a) 
relative levels of the demand and commodity charges, 
(b) different methods of determining the billing demand, 
and (c) different unit rates or charges. ‘For example, 
Staff Witness Benson testified (T. 3703-5) that if all 
customers were billed the same demand charge of $1.90, 
using the biiling demand determination as prescribed by 
the Commission, "I would say with the demand charge 
that high, it might be appropriate to reverse the differ- 
ential in the commodity charge in order to come out with 
an over-all differential in rates which I think would be 
proper." Thus, the Staff views the differential in rates 
or charges between United Fuel's two proposed rate 
schedules on an over-all basis, ! 
-17- : 

regardless of the components or form of rate producing 
such differential, and such differential should be just 
and reasonable and not unduly discriminatory or 
preferential. : 

While the issue of rate form may not extend to 
the demand and commodity cost classification and alloca- 
tion procedures, it does extend to the rate or charge 


differential resulting from the two rate forms proposed 


by United Fuel. The proponents of the CD rate form 
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treat with only 0.75¢ per Mcf as reflecting "...the 


differential accorded the LS customers for their 
accommodation to United." They either overlook the 
remaining 5.1¢ per Mcf rate differential or attempt to 
explain it away in an off-hand fashion, as resulting 
from the difference in load factor - despite the fact 
that the 5.1¢ per Mcf rate differential attributed by 
United Fuel to difference in load factor results from 
the difference in load factor under United Fuel's CD 


rate, and such CD rate itseif is at issue here. For 
example, United Fuel's cost support for its Docket No. 
G-5475 rates shows a total cost of $105,828,648 allocated 
to wholesale sales (Item F), of which it claims $26,825,562 
as demand costs and $79,003,086 as commodity costs for 
321,490,800 Mef of jurisdictional sales. The total 
billing demands would be 14,335,844 Mcf if determined 

as heretofore prescribed by the Commission in Docket 

No. G-2055 and approved in settlement of the proceedings 
in Docket No. G-2274., United Fuel's claimed demand and 
commodity costs convert to unit demand and commodity 
charges of $1.87 and 24.57¢, respectively. Application 
of such rates would result in Seaboard, Central Kentucky 
and Portsmouth paying an average of 34.73¢ per Mcf with 
Ohio Fuel and Manufacturers paying an average of 31.01¢ 
per Mcf. Hence, on the basis of United Fuel's demand 


and commodity cost classification and 


-18- 
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allocation procedures, but applying a uniform rate and 
following the rate form heretofore prescribed by the 
Commission, the total rate differential "attributable 
to load factor" would be only 3.72¢, with the difference 
between 5.85¢ and 3.72¢ per Mcf or 2.13¢ per Mcf instead 
of 0.75¢ per Mcf as "...the differential accorded the LS 
customers for their accommodation to United." As a 
matter of fact the 0.75¢ or the 2.13¢ per Mcf portion 
of the total 5.85¢ per Mcf rate differential can be 
eliminated without material change in such total differ- 
ential by merely raising the demand charge with an ort- 
setting reduction in the commodity charge. Hence all 
the complaints against, and all the arguments for, the 
rate differential attributed to accommodation by those 
favoring the CD rate can be made a nullity by the simple 
device of changing the relative levels of the demand 
and commodity charges. | 

Should the Commission's cost classification and 
allocation procedures result in materially lower demand 
costs and higher commodity costs than those claimed by 
United Fuel, as is quite likely (compare Item F and 
Opinions Nos. 258 and 258-A), the portion of the total 
rate differential "attributable to load factor" will 
be reduced with a corresponding increase in the portion 
of the total rate differential "attributable to accom- 


modation"” if United Fuel's two rate forms are allowed 
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to stand to produce an over-all total rate differential 


of 5.85¢ per Mcf. Within the limitations of this first 
phase of the rate proceedings, and without trial of 
the demand-commodity cost classification and allocation 
procedures, it is possible to indicate that United Fuel's 
proposed rates are unduly low to Ohio Fuel and Manu- 
facturers; consequently, the other three wholesale 
customers are being required to pay a disproportionate 
part of United Fuel's total 

| -19- 
requisite revenues from wholesale sales, resulting ina 
total rate differential which is excessive, unduly 
preferential to Ohio Fuel: and Manufacturers, unduly 
discriminatory to Seaboard, Central Kentucky and 
Portsmouth, and therefore unlawful. 

| More than 70% of United Fuel's total costs of 
service are due solely to its gas supply from the south- 
west. (See pp. 28-29 of United Fuel's Brief). Less 
than 30% of the costs are due to production, underground 
storage, and transmission operations and overhead costs 
allocable to such operations. Schedule H-l, page 29, of 
Item E, shows claimed costs of Gulf Interstate gas of 
$41,089,100 for 127,750,000 Mcef, or 32.16¢ per Mcf 
delivered to United Fuel's facilities or to Central 


Kentucky for the account of United Fuel. The other south- 
west gas supply is delivered by Tennessee. The scheduled 


load factor of United Fuel's receipt of 127,750,000 Mcf 





per year of Gulf Interstate gas is 93-1/3% and the 
scheduled load factor of the Tennessee firm gas of 
164,250,000 Mcf is 100% (see pages 16 and 42 of Item 
K, which includes 20,000,000 Mcf of storage gas). 
Thus, the scheduled load factor of both such suppliers 
is about 97%, which is slightly higher than but still 
corresponds closely to the scheduled load factor of 
United Fuel's deliveries to Ohio Fuel and Manufacturers. 
With such similarity of load factors, an over-all test 
of the reasonableness of United Fuel's rate differential 
in favor of the LS customers can be evaluated from a 
rough test of the reasonableness of United Fuel's 
proposed LS rate to Ohio Fuel and Manufacturers which 
can be approximated by comparing the average rate payable 
by them to United Fuel under such LS rate lwith the average 
cost of southwest gas delivered to Ohio Fuel and Manu- 
facturers without going into demand and commodity cost 
classification and allocation procedures. 
-20- | 

It is believed reasonable to assume as a premise 
that the over-all level of United Fuel's proposed LS rate 
Should at least be equal to United Fuel's costs of firm 
southwest gas supply delivered in Kentucky and West 
Virginia plus United Fuel's cost of transporting such 
gas through its facilities and across the Ohio River to 
Ohio Fuel and to Manufacturers at points north and east 
of United Fuel's deliveries to Seaboard, without the 
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inclusion of any costs associated with United Fuel's 
storage, production, or local purchases. It is further 
assumed that United Fuel's transportation costs for 
deliveries to Ohio Fuel and Manufacturers of gas 
received from Gulf Interstate and Tennessee should at 
least be equal to Tennessee's zone rate differential 
for such portion of the total firm gas supply delivered 
by Tennessee, i.e., Tennessee's rates for firm gas sales 
in Ohio and Pennsylvania are assumed equal to United 
Fuel's cost of firm gas purchases from Tennessee plus 
United Fuel's costs of transportation of gas from both 
Tennessee and the Gulf Interstate supply. Tennessee's 
rate for firm gas sales in Ohio and Pennsylvania is 
$2.60 per Mcf of demand and 23.9¢ per Mcf delivered at 
15.025#, which is equivalent to 31.85¢ per Mcf at 100% 
load factor and 14.734¢.2/ A weighted average of United 
Fuel's claimed cost of Gulf Interstate gas of 32.16¢ 
per Mcf delivered in Kentucky and firm purchases from 
Tennessee at the latter’s rate for sales in Ohio and 
Pennsylvania of 31.85¢ per Mcf approximates 32¢ per 

mer ,20/ This compares with 50¢ per Mcf as United 


Fuel's average charge 


9/ While this rate schedule of Tennessee is not a part 
of the record in this proceeding, as suggested by 
the footnotes on pages 31 and 41 of United Fuel's 
Brief, "The Examiner can take administrative notice 
of the effective rate schedules ... on file with 
the Commission ..." 





10/ The bulk of United Fuel's firm purchases from 
Tennessee is under a rate which averages 28.26¢ 
per Mcf at 100% load factor. Thus the above as- 
sumption relative to using the higher rate of 
Tennessee has the same effect as assuming United 
Fuel's transportation costs for all deliveries to 
Ohio Fuel and Manufacturers of averaging 2¢ per 
Mcf. 3 
=e." . 
under its LS rate or 2.0¢ per Mcf less than United Fuel's 
average cost under the foregoing assumption. This may 
be compared with United Fuel's claimed costs of $105,828,6%8 
for all wholesale sales of 321,490,800 Met for an average 
cost of 32.92¢ per Mcf. 

To sum up - United Fuel's proposed rates were 
filed primarily because of increased costs resulting from 
the Gulf Interstate supply and increased rates of 
Tennessee. Such proposed rates result in a total dif- 
ferential of 5.85¢ per Mcf in favor of Ohio Fuel and 
Manufacturers. In the prior rate cases, the Commission 
fixed a l¢ per Mcf rate differential in favor of Ohio 
Fuel and Manufacturers over and above the rate differential 
resulting from load factor under a uniform demand rate. 
Notwithstanding the testimony of United Fuel's witnesses 
that the "accommodation to United" is less now than 
before and will become still less in the future, United 
Fuel's proposed rates produce a greater total rate dif- 
ferential than heretofore allowed by the Commission with 
the portion thereof “attributable to accommodation" 


being 2.13¢ per Mcf on the basis of rate form as last 


prescribed by the Commission even when based on United 
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Fuel's claimed cost classification and allocation procedures. 
iieorer: such 2.13¢ per Mef portion "attributable to 
accommodation" would be increased if the Commission's ard 
cost classification and allocation procedures were sub- 
stituted for those of United Fuel (see Opinions in 
Docket No. G-2055 and orders in settlement of proceedings 
in Docket Nos. G-2055 and G-2274). Since the load 
factor of United Fuel's sales to Ohio Fuel and Manu- 
facturers is somewhat less, but corresponds closely to 
the load factor of United Fuel's purchases of Gulf 
Interstate gas and receipts of firm gas from Tennessee, 
-202- 
and the claimed costs thereof approximate over 70% of 
United Fuel's total claimed costs, an approximate test 
of the total rate differential proposed by United Fuel “ ‘ 
can be made by determining whether the LS rate appears , 
unduly low. United Fuel's average revenue under the LS 
rate approximates only 30.0¢ per Mcf whereas the minimum ‘ 
equivalent of United Fuel's costs therefor approximate 
32¢ per Mcf. Accordingly, it is the Staff's view that 
United Fuel's proposed rate forms produce an excessive ‘ 
rate differential in favor of Ohio Fuel and Manufacturers 
because they result in the LS customers paying less than 
their fair portion of United Fuel's total requisite < 
revenues from wholesale sales with Seaboard, Central 


Kentucky and Portsmouth paying correspondingly more 


than their share. > 
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On the basis of applying rate forms heretofore 
prescribed and approved by the Commission to United Fuel's 
* test year estimated deliveries for 1955, the total rate 
differential in favor of the LS customers would be 3¢ per 
Mcf under the G-2055 settlement rates and 3-1/2¢ per Mcf 
> under the G-2274 settlement rates. In view of the state- 
\ ments made on the record of the diminishing accommodation 
of the LS customers to United Fuel, the Staff believes 
’ the maximum total rate differential to be accorded the LS 
customers by virtue of load factor, accommodation, etc., 
should be no more than 3-1/2¢ per Mcf. If this recon- 
mendation were effestuated, the sver-all averace rate 
would become 34.63¢ per Mcf to Seaboard, Central Kentucky 
and Portsmouth, and 31.13¢ per Mcf to Ohio Fuel and Manu- 
facturers; all as compared with 32.92¢ per Mcf for all 
wholesale sales and the 32¢ per Mcf cost of United Fuel's 
southwest gas supply delivered to Ohio Fuel and Manu- 


facturers under the foregoing assumptions. 
=< > 


Peak Shaving and Rate Form 2 

. % Applicants and the intervenor proponents of the 
CD rate contend that peak shaving is so economical and so 
much in the public interest that the rate form should be 
designed so as to provide an incentive to the purchaser 
to peak shave. They attempt to illustrate their conten- 
tions by citing certain costs of transporting gas all 


me the way from the Southwest producing fields to the city 








—AW34 


gate where the gas is distributed. Such illustration is 
an illusion for a system such as the Charleston Group of 
the Columbia system, because the effects of peak shaving 
at the city gate upon either costs or utilization of 
facilities stop, for the most part, within or at the 
extremeties of United Fuel's grid transmission system 
where sales are made to Seaboard and Central Kentucky. 
The stop is made by United Fuel's purchase of firm 
Southwest gas at extremely high load factor in conjunction 
with its storage operations. For example, if there were 
no peak shaving by Seaboard's customers, then Seaboard 
woulda either have greater transmission investments and 
costs for the transportation of gas from Boldman and 

Cobb or would itself provide peak shaving facilities at 
the points where it makes bulk deliveries to its larger 
customers. In the latter case, there would be no signif- 
icant change in United Fuel's costs and operations and in 
the former case, requiring greater peak day deliveries by 
United Fuel to Seaboard, instead of dropping the load 
factor of its firm Southwest gas purchases by contracting 
for greater single peak day supplies of Southwest gas, 


United Fuel would expand its storage (peak shaving) 

-Oy4- 
facilities as it has been doing in the past and proposes 
to do in the future. (See Item 0). 


Business men evaluate the economy of peak 


shavingll/ as they do any situation presenting alternative 


A-35 


solutions, by comparing the aiternate costs by purchase 
from their supplier or by their own supply of the gas 
requirements involved. The non-affiliated-buyer measures 
the cost of purchase for such requirements by the supplier's 
rate schedule and in such measurement the higher the single 
day demand charge, the greater is the buyer's economy in 
supplying such requirements by peak shaving. Hence the 
proponents of peak shaving must tie their arguments for 
the CD rate to include a high demand and low commodity 
rate relationship.L2/ In this situation the economics 
of peak shaving, while real to the buyer, are not 
necessarily conclusive on an over-all basis involving 
buyer and seller. 

The affiliated buyer in the Columbia system does 
not so measure, as above, the economies of peak shaving 
because on a consolidated income statement the transactions 


between the affiliated buyer and seller are eliminated. 


Where the buyer and seller are) $0 affiliated, 


the economies 


11/ Where peak shaving facilities also serve a standby 
function as a protection against supplier's line 
breaks or shortages in meeting all demands of all 
customers, the considerations relate to continuity 
of service by the distributor as well as to economy 
in supplying its customers requirements. 


Of course the effectuation of this argument would 
result in the distributor's support of higher costs 
for the lower load factor house heating requirements 
and lower costs for the higher load factor indus- 
trial requirements and the consequent; impact thereof 
on rates for house heating versus industrial uses 
where rates are based on cost allocations. 


-25- : 
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of peak shaving are measured on a different basis, i.e., 

on an over-all basis of what is most economical for the 
combined operations of both buyer and seller. The consid- 
erations controlling where supplier and buyer are affiliated 
would be substantially the same as those involving the 

peak shaving by the supplier through LPG facilities as 
distinguished from storage for its own retail market in 


order to effect savings in purchases from others or in 


transmission costs for transporting gas from the suppliers 
| 
supply sources to the city gates of its own retail market. 


Decisions in these types of cases would be more revealing 
of the real, over-ail economies of peak shaving by - 
facilities such as those owned and operated by the 
distributor proponents of the CD rate .22/ 

| In this proceeding, the Staff's recommendations 
have not been made with an eye towards promoting or dis- 
couraging peak shaving by rate form. The Staff does 
believe that to the extent Applicants desire a CD rate 
form which will "promote" the installation and operation 
of peak shaving equipment by Portsmouth and Central 
Kentucky's wholesale customers over their opposition, 
the direct approach would be for Applicants to secure, 
through application to the Commission, permission to 
limit firm < 


13/ Virginia Gas Transmission Co., Amere Gas Utilities 
Co. and Cumberland & Allegheny Gas Company, sub- . 
sidiaries of Columbia, all purchase gas from | 





Seaboard at relatively poor load factors. The 
record shows that neither Virginia Gas nor Seaboard 
has peak shaving facilities. A review of the Com- 
mission's "Statistics of Natural Gas Companies" 

for the year 19535 indicates that neither Amere nor 
C&A has peak shaving facilities. While other 
Columbia subsidiaries do have LPG or manufactured 
gas facilities; the record does not show whether 
such facilities are owned and operated for purposes 
of economy in gas supply or primarily for stand-by 
purposes to protect the load. (See Columbia Blue 
Book for extent of past and ali al future use 

of such facilities. 
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deliveries to such gestoners «17 Insofar as the practical 
aspects are concerned, there is no significant difference 
between requiring the buyer by the force of rate form 
economies to instali and operate peak shaving facilities 
for the supply of a portion of its requirements and 
relieving the seller of the obligation to supply such 
requirements by Commission decision on direct application 


of seller. 


14/ In many cases, the Commission has certificated sales 
and deliveries subject to certain limitations on the 
quantities thereof. In certain of such cases, the 
maximum supply of natural gas authorized by the 
Commission took into account the buyers' peak 
shaving facilities then installed or ee be acquired. 
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Conclusion | 


The Staff believes that it has conclusively 


substantiated its position that the CD rate form proposed 
by the Applicants is not necessary to the operations of 


those companies, that imposition of such rate form on 
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Central Kentucky's interstate wholesale customers and on 
three of United Fuel's interstate wholesale customers is 
unduly discriminatory as between those customers and the 
Applicants' retail sales and other wholesale customers 
and unduly preferential to those customers not under a 
CD rate forn. 

In addition, however, it should be underscored 
that the admitted weakness of the proposed CD rate form 
based on the way Applicants and their affiliates operate 
is fully revealed by the statement of Applicants' Counsel 
on the record (Tr. 3248-3249) that insofar as certain 
excess deliveries by Seaboard to some of its wholesale 
customers may have increased the cost of gas purchased 
by Seaboard from United Fuel, the Columbia management 
is willing that those costs be eliminated in arriving 
at Seaboard's cost of service in its application for 
increased rates and charges presently before this Com- 
mission. The effect of that statement is the admission 
that certain costs of gas incurred by Seaboard by reasons 
of its purchases under a CD rate form from United Fuel 
are not proper costs. 

The Staff, therefore, respectfully submits 
that its proposed findings as hereinafter set forth, 


are proper and should be adopted in these proceedings. 
-28- 
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(2) 


(3) 


(4) 


(5) 


A-39 


Proposed Findings : 
The CD rate forms as filed by United Fuel and 
Central Kentucky in these proceedings are not 
necessary to the operations of those companies, 
are unjust, unreasonable and unduly discriminatory 
to the interstate wholesale customers sought to be 
placed thereunder, and preferential to the customers 
not under such rate form, and should be disallowed. 
United Fuel's proposed CD and LS rate forms produce 
an excessive rate differential between Ohio Fuel 
and Manufacturers on one hand and Seaboard, Central 
Kentucky and Portsmouth on the other, and should be 
disallowed. | 
Central Kentucky should be required bo file a 
tariff continuing the rate forms approved by the 
Commission in settlement of the proceedings in 
Docket Nos. G-2056 and G-2276. | 
United Fuel should be required to file a tariff 
continuing the rate form prescribed by the Com- 
mission in Opinion No. 258, reaffirmed in 
Opinion No. 258-A, and approved by the Commission 
in settlement of the proceedings in Docket 
No. G-2274. | 
The proper over-all rate differential to be 


_ ducorporated in the tariff to be filed hereunder 
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by United Fuel for the sales to its two classes 
of interstate wholesale customers should be not 
more than 33¢ per Mcf. 


Respectfully submitted, 


Lambert McAllister 
Assistant General Counsel 


Abraham R. Spalter 
Attorney 
June 7, 1955 | Commission Staff Counsel 
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APPENDIX A | 
UNITED FUEL GAS COMPANY - YEAR 1955 
SALES, GAS SUPPLY COSTS AND AVERAGES BY MONTHS 
(From Item E - May 1954 Rate Filing) 


Total Total Company Components 
Gas Supply Avg. Exp. Average Expenses - ¢/Mcf 
Month Cc Expenses ¢/Mcf Be n Commodity 


Jan. Eye $9, ate? 250 
The 224 
48 


March 
April 
May 
June 
July 
August 
sept. 
October 
Nov. 


Dec. _39,728 10,167,117 
Total 357,834 hea he ee 


Feb. 36 ,687 g> 


MNMMMPNMNMMNMPNWM 
OND 


WIA) or an ON 


a 
eee FI ON 


1S) 
MW OON 


An CR DI Ser 
COON 


19.78 


NM 


Notes: 1. Total sales from Statement I, Sheet 26 

2. Gas supply expenses from Statement H-1, Sheet 
20. The total of these expenses comprise 75.7% 
of total costs of service of $123, 792,008 shown 
on Statement I, Sheet 16. 
Company components of gas su ply expenses shown 
in pow k I, Sheet 16 as BBD. 994,184 Demand 
and $70,763 3,148 Commodity. The. demand component 
has been divided by 12 to obtain the equivalent 
of even monthly collections through a ratched 
demand charge and the $1,916,182 per month 
resulting therefrom has been divided by the 
eer gs sales each month as estimated by United 
Fuel. 
Data do not reflect subsequent revisions to 
rate increase filings because of changes in 
rates of Tennessee Gas Transmission Company 
subsequent to United's May, aclall rate 
filing. 
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REPLY TO RESPONDENT'S " COUNTERS TA TEMENT OF 
THE CASE" 


The Commission's lack of ciastrptsnitgs of the 
CD rate form approved by it is clearly evidenced by the 
erroneous statement in the second sentence of its Brief 
(p. 1-2) that "*** the demand component x8 is applied 
to an agreed-upon estimate of the maximum day demand *** 
rather than the actual annual maximum day demand eee" 
The fact is that the demand component will be applied to 
' such an estimate only if, on some rare occasion, a custo- 
mer's actual maximum peak day take should be exactly equal 
to his estimate (R. 4608). Even more surprixine is the 
fact that the Commission correctly described the billing 
provision immediately following the erroneous interpreta- 
tion thereof. A tariff which is so easily misinterpreted 
and not understood ought not to be permitted to stand. 
Furthermore, the Countesition cites R. 4725 and R. 5890 as 
references to weet The principal feature of the contract 
demand (CD) form of rate***", ignoring the fact that the 
tariff approved in the May llth order does not include 
the rate sheet contained at R. 4725. Phat reference, 
therefore, is inapposite and incorrect. : 

Also, at page 2 of its Brief the Commission 
states that the CD tariff "***specifies penalties*** 


against the buyer***and similar penalties against the 
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seller***" Employing the same strong language as used by 
the Commission's Counsel at page 21 of its Brief, it must 
be said that the suggestion that the penalties against the 
seller are similar to the penalties against the buyer 
"**¥ig simply not true." The fact is that the Commission, 
in its May llth order, found that: "The rate filings in 
question are United Fuel's *** Tariff ***filed on May 12, 


A 


1954 *** and the revised filings (which) became effective 
*** on December 15, 1954." R. 6838. IN NONE OF THESE 
‘FILINGS WAS THERE ANY PROVISION FOR ANY PENALTIES AGAINST 
THE SELLER FOR UNDER-DELIVERIES. Further, even had the 


a 4 


era) Wel Gy Ca Grun, vracene , aunee | ee 


Fa) 


Commission amended its May llth order to correct its ob- 
vious error (which it didnot do), the alleged penalty 
provision against the seller would still, in fact, be no 
penalty provision at all.* It is obvious that the Com- 
mission believed that the penalties would be similar, - 
but we do not believe that the Court will agree. We 


*During the course of the hearing United Fuel itself 
recognized the existence of unjust provisions in its 
filed tariff (which the Commission approved May 11, 
1956). Late in the hearing United Fuel offered tariff 
changes in evidence (Exhibit 46, R. 4E3850738) but_ the 


Commission in its May llth order (R. 8, 2nd par.) 
wholly ignored these changes, and approved the filed 
tariff containing provisions admittedly unjust and un- 
reasonable. Because Exhibit 46 was ignored by the Com- 
mission, wherever it cites any page from R. 4718 to 

R. 4738, such citation is in eror. The May llth order 
oes | Gid not approve the rate sheets contained at 

R. 4718-4738. | 


a 





submit that a study of Paragraph 6(b) of the Rate Schedule 
of the Tariff at R. 4726, and Sections 7 and 12 of the 
Tariff's General Terms and Conditions at R. 4625 and 

R. 4631, will convince the Court that it could reach no 
conclusion other than that no penalties will ever be 
assessed against United Fuel for underdeliveries. 

At page 5 of its Brief, the Commission states 
that before approving the CD rate form, the Examiner con- 
sidered the facts that: (1) United Fuel tripled its faci- 
lities and doubled its sales in the last ten years 
(R. 6466), (11) its Southwest purchased gas costs in- 
creased from $42,748,000 in 1952 to $92,472,000 in 1955, 
and (iii) a portion of that gas is transported by Gulf 
Interstate Gas Company under a long-term arrangement 
whereby United Fuel is required to pay Gulf Interstate's 
full cost of service each year (R. 6466). In the first 
Dlace, the Commission mis-quoted the Examiner, - he said 
that United Fuel doubled (not tripled) its facilities 
and tripled (not doubled) its sales in the last ten years 
(R. 6466). In the second place, what neither the Conm- 
mission in its Brief nor the Examiner in his Decision 
stated is that: 

1. Opinion 258-A (issued November 19, 1953) 


affirmed the disallowance of the CD rate form in Opinion 
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258 on facts of which the Commission was fully aware when 
it issued Opinions 258 and 258-A, and which the record in 
this case fully disclose to have been as follows: « 


a. Between 1945 and 1992 United Fuel almost doubled 
its facilities (R. 4577), and almost tripled its 
sales (R. 4567); 


b. Between 1944 and 1952 United Fuel's purchase costs 
of Southwest gas had increased from $1,065,069 in 
1944 to $42,747,745 in 1952, an increase of over . 
4 ,000% (R. 4573), compared to an increase of less «E 
than 100% between 1952 and estimated 1955 (R. 
4573); and 


] 

c. Before either Opinion 298 or 258-A was issued, j 
the Commission on May 14, 19535 adopted its Opinion 71 
No. 251 In the Matter of Gulf Interstate Gas Co. : 
(FPC Docket No. G-2058), in which the question ' 
of the long-term arrangement between United Fuel 
and Gulf Interstate (and the high cost of gas to : 
the former) was thoroughly explored; thus, the 
Commission was fully familiar with the United 
Fuel-Gulf Interstate relationship for at least 
two months before it issued Opinion 258 and for 
at least six months before it issued Opinion 
258-A affirming the disallowance of the CD rate 
form; see, also, R. 480-481, 486 and 4337; see : 
Opinion 258, 100 PURNS 405 at 412, footnote l. 


2. At least 40% of United Fuel's increases in 
facilities and purchased gas costs are attributable to a 
its own non-CD retail business or to the non-CD retail 
business of its sisters in the Columbia System: 

a. 75% of the gas sold by United Fuel to Ohio ‘ 


Fuel is sold by the latter to its own retail 
customers (Item K, p. 32, R. 5613); 


b. 80% of the gas sold by United Fuel to Manufactur- 
ers is sold by the latter to its own retail cus- 
tomers (Item K, p. 32, R. 5613); ‘. 





c. 11% of the gas sold by United Fuel to Central 
Kentucky is sold oy. the latter to its own re- 
tail customers (R. 6469); 


d. 11% of the gas sold by United Fuel is sold by it 
to its own retail customers (R. 6467); 


e. the bulk of Columbia's fixed costs have been in- 
curred in an expansion of its retail markets. 
not the non-affiliated wholesale markets (R. 
1258-1259); and 

f. 69-70% of Columbia's revenues is —— from 


its own retail customers, none of which are 
eee et to buy under a CD rate form (R. 1114, 
A 


These are the undisputed facts which the Examiner and 
the Commission chose to ignore in favoring the private 
interest of Columbia against the public interest of the 
ultimate consumers served by Cincinnati, Dayton, Ports- 
mouth and the Kentucky Cities. : 
REPLY TO RESPONDENT'S “SUMMARY OF ARGUMENT" 
r. 
At page 7 of its Brief the Commission argues that 
because it stated in Opinion 258-A (at p. 7) that: 
"Wwe are aware that the form of rate here pre- 
scribed may not be entirely satisfactory and 
therefore require further consideration when 
additional information becomes oi emmeiiedl pR 
Docket No. G-2274.", : 
it was free completely to destroy the eo i rate there 
prescribed. We submit that the Court should not so con- 
strue those words for, if such construction had been 


sound, the customer companies most certainly would have 
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appealed to the Court on the grounds that the rate form 
prescribed was unlawfully left completely up-in-the-air 
by the Commission and that, therefore, the order was so 
vague and uncertain as to be unlawful. A reading of the 
sentence in Opinion 258-A immediately preceding that 
quoted, supra, can, we submit, lead to no reasonable 
conclusion except that the matter of the rate level 
differential was causing some trouble in the minds of 

the Commission, - not that "additional information" would 
result in a wholesale reversal of Opinions 258 and 258-A. 
For, on pages 6-7 of its Opinion 258-A, the Commission 
reiterated its disallowance of the CD rate form in Opinion 
258: 

"However, as previously stated, because of the 
flexibility of United Fuel's daily supply capa- 
city and the degree of integration of United 
Fuel's operations with those of the Columbia Sy- 
stem, we believe that billing demand should be 
related to sustained rather than single day de- 
liveries. Therefore, we shall retain the month- 
ly billing feature prescribed in Opinion No. 258." 

Dayton submits that there is no information in the present 
record of a nature in any way different from the informa- 
tion used as the basis for Opinions 258 and 258-A. The 
Commission's statement at page 7 of its Brief that: 

"That additional information now makes possible 
full consideration of the present question for 
the first time.", 


is, to use the Commission's own words, "***simply 


ie 


not true." (Commission Brief, p. 21.) 


A. "Mushrooming space heating loads***" (Commis- 
sion's Brief, p. 


B. "Disparity between the high ratio of the sup- 
Pliers! minimum payments for purchased gas to 
its total cost of service, and the low ratios 
of the wholesale customers!***" (Commission's 
Brief, p. 8.) 


C. "fhe prior Commission decisions relied on by 
petitioners either did not deal with the same 
problem or were based on records which did 
not provide information sufficient to permit 
the Commission to give that problem as full 
consideration as the record here did." (Com- 
mission's Brief, p. 8. 
Anyone the least bit familiar with Opinions 258 and 258-A 
would have to admit that the Commission, in issuing then, 
was fully aware of the growth in space heating loads and 
the fact that United Fuel purchased gas under CD rate 
forms from long-line pipeline companies. The Commission 
in Opinion 258 recognized that of United Fuel's total 
test year requirements of 282,246,285 Mef, almost 
200,000,000 Mcf was obtained from southwest suppliers 
under CD rate forms. Opinion 258, 100 PURNS 405 at 417- 
418, Further, the Commission in Opinion 258 stated: 
"Me availability of gas from southwestern United 
States, through Tennessee's lines, beginning in 


late 1944, brought a substantial change in 
United Fuel's supply picture. | 
EEE 


***the Commission approved United Fuel's policy 
ef -conserving *** lower-cost Appalachian gas 

so as not to make its future supply ‘complete- 
ly dependent upon the higher cost gas from the 
Southwest!***", 100 PURNS 405 at 418. 
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The Commission also recognized in Opinion 258 that, out 
of a total cost of service of $65,612,861, approximately 
$46,000,000 represented the cost of gas purchased from 
the Southwest under CD rate tariffs. 100 PURNS. 405 at 
4206-427. However, the Commission pointed out that the 
impact of the CD rate forms under which United Fuel buys 
Southwest gas is minimized by the use of its vast storage 


facilities: 


"The operating facts and procedures of United Fuel's 
system are such that it buys large volumes of South- 
west gas, with firm gas taken at about 100 per cent 
load factor, 1.e., its daily receipt of this gas is 
relatively constant. Generally, in the summer months, 
gas purchased in excess of sales requirements is 
placed in storage and, in the winter months, the 
deficiency in purchases (and other supply sources) — 
is made up by withdrawals from storage. Thus, storage 
facilities are used to absorb the seasonal (sun- 
mer) supply in excess of sales requirements and to 
provide peak and seasonal (winter) sales requirements 
in excess of supply from other sources." 100 PURNS 

405 at 429-430. 


The Commission attempts to justify its action in this case 
by arguing that: 

"fhe prior Commission decisions relied on by petition 
ers either did not deal with the same problem or : 
were based on records which did not provide informa- 
tion sufficient to permit the Commission to give that 
problem as full consideration as the record did here." 
Commission Brief, p. 8. 

Even a cursory reading of Opinions 258, 258-A, 272, 272-A 
and 275 will prove the complete inaccuracy of this state- 
ment. The problem of the CD rate form was directly in- 


volved in those decisions, and the records upon which 


lee 








they were based contained literally thousands of pages 


devoted to such problem. The Commission opinions re- 
lied upon by petitioners show, on their face, that they 
dealt with exactly the same problem as is involved here 
and that there was more than sufficient information in 
the records upon which they were based. | 
II. 2 

At page 9 of its Brief the Commission states 

that: 
"The specific a eee by petitioners as to 
shown to be eroneous and inconsistent.” 

The Commission then attempts to justify this statement by 
arguing (1) that the contention that there is no penalty 
on the seller who under-delivers is shown to be "flatly 
mistaken" by the clause appearing at R. 4726, (ii) that 
claims of discriminatory practices in the event of de- 
ficiencies are offset by the fact "that there is no prospect 
of deficiency," (iii) that the Commission's investigation 
of discrimination begun after these petitions had been 
filed in this Court "demonstrates that the routine of 
Commission regulation is operative and competent, " and 
(iv) that the complaint that the requirements of Portsmouth 
Gas for increased supply will not be met until after af- 


filiated customers’ needs have been fully met is disproved 





by the requirement of the CD rate form for "due diligence" 
to meet such increases. 


le Is there a penalty on the seller for under- 
deliveries? 


In the first place, the Commission in its May 
11, 1956 order did not, as we have seen, approve the 
clause at R. 4726 which the Commission argues imposes a 
penalty on the seller for under-deliveries. The Commis- 
sion approved a tariff which places heavy penalties on 
buyers for excess takes but no penalties at all on the 
seller for under-deliveries. R. 4609-4610. 

In the second place, even had the Commission 
approved the clause contained at R. 4726 which theoreti- 
cally is supposed to place a penalty on United Fuel for 
under-deliveries, - the fact is that under the provisions 
of paragraph 6(b) of that clause (R., 4726) there would 





never be any penalty imposed. This is so because United 
Fuel would never deliberately under-deliver and, there- 
fore, would always be excused from penalties because 
“penalties shall not apply to any day on which" an under- 
delivery results from "***any other cause, whether of the 
kind herein enumerated or otherwise, not reasonably with- 
in the control of ***" United Fuel: R. 4625 (Sec. 7.) 
One simply ‘cannot look at R: 4726 and say that 





there will be penalties on the seller for under-deliveries: Pe 
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One must, by the very words of paragraph 6(b) at R: 4726, 
turn to R: 4625 for an accurate answer, - and the only 
accurate answer is that there will never be @ penalty on 
United Fuel for under-deliveries while there will be se- 
vere penalties on the buyers for excess takes, - whether 
those takes are or are not "reasonably within the con- 
trol of" such buyers, Such inequitable penalty clauses 
are, we submit, unjust and unduly — on their 
face. | : 

2. Are petitioners! claims of Le ee 
act by, the fagt "that there is no prospect 
of deficiency"? 

The Commission says in its May Lith order that 
it desires the parties to enter into long-term contracts, 
usually twenty years; R. 6840, 6842. There is not a 
scintilla of evidence in the record to the effect that 
deficiencies will not occur at some time during the 
"long-term". Neither United Fuel nor the Commission can 
deny that, during the past twenty years, there have been 
severe deficiencies in the Columbia System. If, as the 
Commission says, "there is no prospect of deficiency," 
then why did the Commission approve a long-term tariff 
provision which is supposed to take care of that very 
event: | 

"ll. PRIORITY AND CURTAILMENT OF SERVICE ***When 


=, 


necessary, Seller will curtail the supply of gas to 
its customers, including any Buyer hereunder, to 
the extent necessary to maintain *** domestic 
service.” (R. 4631)? 
The indisputable fact is that, if the Commission's order 
is allowed to stand, there will remain in the tariff the 
above provision under which United Fuel will, "when neces- 
sary", require Portsmouth to curtail deliveries to its 


customers while Jnited Fuel continues delivering gas to.dits 


own retail space-heating customers; and Portsmouth will 


A 


be forced to continue paying as if it were receiving its 


full contract demand even when it is not receiving it. 


2 


ee ee tie De etree a OT oe 


The same legal staff of the Commission which wrote its 


> 


instant Brief stated, in this very case, that: 


"United Fuel's witness Ryder is quite frank about 
Columbia's curtailment policy as reflected in the 
proposed tariff for he states (Tr. 388) 'When- 
ever deliveries to Columbia's domestic customers 
are in danger, all sales are subject to curtail- 
ment ...* The Staff does not quarrel with this 
policy, t_ be : 

having a significant domestic load make it inap- 


ropriate for h e Cc -de- 


d tari upon its wholes e OF (Ene 
phasis supplied.) Commission Staff Brief to 


Presiding Examiner, pages 28-29 reproduced at 

pages 18-19, Appendix A, Dayton's Brief as Inter- 

venor, Case No. 13,528: 
It is true, of course, that the Staff wrote the above-quoted 
statement before the Commission issued its May llth order. 
We submit, however, that the Staff was, at the time it 


made the statement, in a position where it could (and did) 





give its unbiased opinion in the public interest: As 
the Commission's Staff so well stated, United Fuel's 

own witness was quite frank about the curtailment policy. 
It is not a question of "possibility", - it is a ques- 
tion of actuglity: When curtailment becomes necessary, 
United Fuel will curtail CD deliveries to Portsmouth in 
order to continue deliveries to its own retail space- 
heating customers. Furthermore, at the hearing before 


the Commission it was learned, for the first time, that 
Columbia by aesien plans to have no curtailable load 





(R: 1279, 1501) Inasmuch as the CD rate form is bot- 
tomed on the thought that a customer's contract demand 
will be delivered to him on at least his Winter peak 
day (when he needs it most), the loss of a 300,000 Mcf 
curtailable load (R. 1203) through deliberate design 
will be catastrophic when in the future the design peak 
day temperature is actually experienced. Under such a 
factual situation, we agree with the Staff (before May 
11) that it is "inappropriate to impose a contract demand 
tariff upon wholesale customers". 
3; Does the fact that the saaiaieas has al- 
ready had to investigate practices under 
the CD rate form (see Appendix = Dayton's 


Brief as Petitioner in this case) point to 
faults of the CD form = ae or does the 
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Commission action demonstrate that the 
routine of Commission regulation is opera- 
tive and competent? 


United Fuel operated for many years under non- 


CD rate forms, and not once was a Section 5 investigation 
ever instituted for the purpose of correcting discrimina- 
tory practices resulting from the use of such non-CD rate 
forms. Conversely, just four months after it approved 
the CD rate form on May 11, 1956, the Commission on Septen- 
ber 12, 1956 found it necessary to investigate alleged 
discriminatory practices resulting directly from the May 
llth approval: It is a fact that no such investigation 
would have been required had the average day rate form 
been continued and the CD rate form disallowed. It is 
submitted that the bare fact that a Section 5 investiga- 
tion has been required, especially so soon after the CD 
approval, tends to prove that that rate form is unjust 
and unreasonable. (In fact, the Briefs filed by Columbia 
and by the Staff in the investigation case, FPC Docket 
No. G-11060, prove that they themselves are unable to 
agree as to just what the term "contract demand" really 
means!) We submit that the necessity of instituting a 
Section 5 investigation of practices under the CD rate 
form does not demonstrate that the "routine of Commis- 


sion regulation is operative and competent"; on the 


Gf Dae 





contrary, it clearly demonstrates that a form of tariff 

. has been approved the terms of which are already the sub- 
. ject of a dispute between Columbia and the Commissions A 
tariff which causes such a dispute to arise cannot, we 

ly submit, be called a just and reasonable tariff. 

rs 4, Is Portsmouth's complaint that its require- 
ments of increased supply will not be met 


until after United Fuel's affiliated custo- 
mers’ needs have been fully met disproved 


7 by the tariff requirement that United Fuel 
4 must use "due diligence" to meet such in- 
. creases? | 


This question has been succinctly answered by 


> one of the Commission's own presiding examiners who, in 
g : @ case involving another of Columbia's wholesale custo- 
mers, stated: : 
- "Tp Manufacturers (in this case, United Fuel) claims 
3 that it cannot supply the additional quantities, 
oe U.G.I. (in this case, Portsmouth) can come to this 
. Commission (which cannot compel construction of ad- 
: ditional facilities by Manufacturers (in this case, 
United Fuel) unless discrimination as between custo- 
 o mers of the same type or having similar equities 
. can be proved) for relief or can sit and twiddle 
= ni D & GI Manut s irers 4 his ease. United 
a Fuel) gets ready to furnish -the asdditional gas tc 
| nec he growing needs of U.Gel, He sburg and 
Reading divisions a this ese. rortsme th's. rTrow= 
+ ing needs). (Emphasis supplied, parenthetical 
phrases added. e e smnis 
a Corporation, FPC Docket No. G-2575, Examiner's 
> Decision issued June 16, 1955, p- ig; 
. Under the CD tariff, United Fuel in fact becomes the sole 
A | 
. judge as to whether it will or will not supply the in- 
‘ creased requirements of non-affiliated Portsmouth. of 
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course, under exactly the same provisions United Fuel 
will not be the sole judge as to whether it will or will 
not supply the increased requirements of its affiliated 


customers, - for the simple reason that Columbia's New 


York office has made in the past, and will continue in 
the future to make, such decisions. Thus, Portsmouth 
is left at the mercy of United Fuel and will have to 
"twiddle its thumbs” while United Fuel beneficently de- 
cides whether to meet its demands or to channel the gas 
elsewhere. It may be true that Portsmouth would have a 
right to attempt to get help from the Commission, but 
while the exercise of that right were being invoked (at 
great expense and, based on past practice, over a long, 
long period of time), Portsmouth would simply have to 
suffer. A tariff which invites such results cannot be 
a@ just and reasonable tariff. 

At page 9 of its Brief the Commission argues 
that Portsmouth's 1951 contract afforded every possibil- 
ity of discrimination now charged against the CD form 
of rate. Since that contract was not before the Commis- 
sion and its lawfulness in the public interest was not 
in issue, the Commission's argument is supported by 
nothing in the record which was before it. In fact, 
the Commission can even-now institute a Section 5 inves- 


tigation of that contract, if it so desires. No such 
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investigation has yet been called for. The May lith 


order should be reversed. ) 
REPLY TO RESPONDENT'S " ARGUMENT" 
I _ 

Was approval of the contract demand form of rate, 

after earlier refusals, arbitrary or barred by 

principles of res adjudicata, etc.? | 

The Commission's only answer to contentions 

that it acted arbitrarily in reversing Opinions 258 and 
258-A lies in its reference to the fact that, in Opinion 
258-A, it said that the rate form there prescribed might 
not be entirely satisfactory and would require further 
consideration when additional information became avail- 
able. We submit that when the Commission issued that 
statement, it could not lawfully have meant that it would 
later reverse Opinions 258 and 258-A on the same facts 
as were there involved. For, if it can do such a thing, 
then neither sellers nor buyers will ever know where they 
stand, and contracts between them will not be worth the 
paper they are written on. Moreover, if the Commission 
can lawfully avoid Section 19 of the Act simply by re- 
versing itself, then the appellate provisions of the Act 
will be of no value whatever. It is a fact that in this 
case the Commission heard an unlawful appeal from Opinion 


258-A, and reversed Opinion 258 and 258-A on the same 
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facts as led to those opinions. It is a fact that United 
Fuel sought, and was granted, a rehearing on the order 
accompanying Opinion 258, - another order and Opinion 
258-A followed, and no Court appeal under Section 19 of 
the Act was taken from that order and Opinion. 

-The Commission argues that it had the right to 
"“Purther consider" the rate form matter on the basis of 


additional information. With this we do not disagree. 


However, it would seem that, before such additional in- 
formation would justify a reversal of prior opinions, 
it would have to contain proof of a significant change 
in the nature of circumstances and in the facts since 
the prior opinions. Certainly the Commission has it- 
self so stated. Opinion 255, e. g. 

The Commission seems to rely upon two alleged 
points of "additional information": A. Mushrooming 
space heating load, and B. United: Fuel's long-term con- 
tracts with Southwest suppliers containing high minimum 
charges. Do these factors constitute changes in cir- 
cumstances since the issuance of Opinions 258 and 258-a, 
and are they factors with which the Commission was not 
fully aware when it issued those opinions? The answer 


is that the Commission was fully aware of the space- 


heating problem when it issued those opinions, and it 





knew full well that United Fuel was buying gas under CD 
rate forms containing high minimum bill provisions. On 
this point we respectfully urge the Court to read R. 6658- 
6669. : 

Concerning United Fuel's argument that it 
should be allowed the CD tariff because of its high 
"Pixed" costs, the Commission's own Staff, before May 11, 
1956, stated: : 

"Tt is submitted that United Fuel's reliance on so- 

called ‘fixed costs' either as a primary reason 

for its entitlement to a CD tariff or as an at- 

tempt to offset the precedents of the Commission 

opinions, is without merit." - Commission Staff 

Brief to Presiding Examiner, page 24, reproduced 

at page 14, Appendix A, Dayton's Brief as Inter- 

venor, Case No. 13,528. 
Moreover, the Commission's own Staff, in its Reply Brief 
filed with the Presiding Examiner in the case below, sup- 
plied the answers to almost all the contentions now made 
in the Brief of the Commission so recently filed with 
this Court. We respectfully urge the Court to consider 
the Staff's Reply Brief filed at a time when it could 
still present its unbiased views on the rate form issue 
and, therefore, that Brief is appended hereto as Appendix 
Ris | 

II 


Are the discriminatory practices (not "possibilities") 
under the CD rate form sufficient to set aside the 
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Commission approval of such rate form? 

A. The affiliation issue. 

At page 19 of its Brief the Commission states 
that: "Alleged possibilities of discrimination" are not 
sufficient to set aside Commission approval. Dayton did 
not allege "possibilities" of discrimination. At pages 
23-45 of its Brief, Dayton described actual discrimina- 
tion resulting from approval of the CD rate form, and 
at pages 23-25 it pointed out seven specific discrimina- 
tory practices under that rate form. Dayton said: 

"The fact is that past experience proves what kind 
of manipulations take place in the Columbia System 
under the CD tariff. (FPC Opinion 258, 100 PUR(NS 
405 at 434-435; FPC Order issued September 12, 19 
in Docket G-11060***)." Dayton's Brief, p. 26. 

The Commission states that: "The suggestion that there 

was inadequate scrutiny here is simply not true.” We 
simply submit that the suggestion simply is ‘waa; and 

that until the Commission explains clearly and fully just 
how it itself was wrong in its own Opinion 258, 100 PUR(NS) 
405 at 434-435, it will have failed to make adequate scru- 
tiny of the affiliation issue. It has not yet faced up 

to its own findings of discrimination in Opinion 258, - 


it has not yet scrutinized those findings to determine 











and tell us just how they were so wrong as to justify a 
wholesale reversal of Opinion 258. We submit that until i: 
the Commission has scrutinized, and ruled upon with 
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reasons, the proposed finding on this issue submitted by 
Dayton at R. 6625-6627, it will not have performed its 
lawful duty. The truth is that there has been undue 
discrimination under the CD tariff, and in this case 
there was inadequate scrutiny by the Commission. 


B. Other allegations as to discrimination are not 
without substance. : 


1. The penalty provisions. : 
At p. 23 of its Brief the Commission quotes 
Section 6(a) of the tariff (R. 4726) in an attempt to 
show that there will be penalties on the seller for under- 
deliveries. Why did it fail to quote Section 6(b) of the 
tariff (R. 4726) and Section 7 of the General Terms and 
Conditions of the tariff (R. 4625)? We have already 
shown that under the tariff actually approved, and under 
the tariff which the Commission did not (but thinks) it 
approved, there will be no penalties on United Fuel for 
any under-deliveries. : 


2. Sufficiency of gas vs. discrimination by 
dispatcher. | 


We have already replied, subna), to the argu- 
ment made by the Commission that because there seems to 
be a sufficiency of gas now, there will never be a defi- 
elency in the future resulting in United Fuel's dis- 
patcher choosing, at his sole option, to whom he will 


deliver whatever gas is available. The Columbia people 
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are men - not gods. No one can predict the future so 
absolutely as the Counsel for the Commission apparently 
think they can. Columbia ran short of gas before, and 
it can again. As we have seen, the tariff itself fore- 
sees the occurrence of deficiencies in the future (R. 
4631, Sec. 11), and United Fuel's chief witness admitted 
that he would curtail deliveries to Portsmouth below its 
CD entitlement in order to continue delivering gas to 
United Fuel's non-CD retail space-heating customers 

(R. 388). A tariff which permite euch undue discrimina- 
tion is unlawful on its face. 

3. The charge that “opportunity *** has been 
taken *** for the commission of unreason- 
able, unduly discriminatory acts under 
the CD tariff" has support in the record. 
We have already replied to the argument 

contained at page 24 of the Commission's Brief on this 
point. The Commission points to only one element of our 
argument, to wit, the fact that within four months of 


the approval of the CD rate form, it was found necessary 


to institute a Section 5 investigation of practices under 


such rate form. But, as shown in our main Brief, there 


are many other elements of undue discrimination which re- 


sult from approval of the CD rate form, - most of which 
are not even attempted to be justified by the Commission 
in its Brief. 
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Assurance of adequate supply - Portsmouth's 
contract. 


At pages 24-25 of its Brief the Commission, 
for the first time, analyzes (albeit, briefly) Ports- 
mouth's 1931 contract with United Fuel and concludes that 
such contract "afforded every possibility of discrimina- 
tion which petitioners charge against the CD form of 
rate." Whether or not such contract is or is not discrim- 
inatory, and whether or not such contract is or is not 
against the public interest, has not yet been made the 
subject of a Commission investigation under Section 5 of 
the Act. The 1951 contract was not a part of the record 


before the Commission, and until the Commission first 


scrutinizes such contract and makes express findings 


thereon, it cannot lawfully scrap it. 


C. The Commission did not scrutinize the provisions 
of the CD rate form. : 


The Commission argues that because it considered 
two elements in the CD tariff, it therefore demonstrated 
"a sound grasp of what was most significant" in the pre- 
sent controversy. Commission's Brief, p. 25. With this 
statement we cannot agree. The Commission itself con- 
sidered as significant, in Opinion 258, many elements of 
the CD rate form which it wholly ignored in its May llth 
order. Throughout our main Brief, specific elements of 


the CD rate form, ignored by the Commission, are analyzed. 
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Further, in our Exceptions to the Intermediate Decision, 
we submitted many proposed findings on all significant 
elements involved in this controversy. R. 6595-6646. 
The Commission's failure to consider these proposed 
findings, and to rule thereon, is proof enough that it 
did not have a complete grasp of what is involved in 
this controversy. 

The Commission argues that because it held 
"a day-long oral argument" (Commission Brief, p. 25), it 
was warranted in saying that its conclusions were based 
on the substantial record evidence. This Court, in view 
of this statement, should be apprised of the treatment 
afforded Portsmouth and Dayton in connection with the 
oral argument. On March 6, 1956 the Commission issued 
its “ORDER FIXING DATE FOR ORAL ARGUMENT" (R. 6819), 
stating, inter alia: 


"***(B) Those parties *** who intend to participate 
in the oral ar ent shall notify the Secretary *** 


of such intention an he time required for ae 
sentation of their argumen ." (Emphasis supplied. I. 
On March 8, 1956 Dayton notified the Secretary as follows: 


"***The Dayton Power and Light Company does intend 

te participate *** and desires to be allotted 

twenty (20) minutes for its opening argument SBS on 
20) minutes for its closing argument ~ 


twenty 
R. 


On March 22, 1956 the Secretary notified Dayton that it 





cy 


had been allotted a total of 20 minutes, whereas United 
Fuel and its supporters had been allotted a total of 

95 minutes. R._._. Moreover, Portsmouth, the only 
non-affiliated inter-state customer which United Fuel 
has, was allotted only 25 minutes. R. fae The record 
covered 37 days of hearings and over 4300 pages of 
testimony. Yet Dayton was allowed only 20 minutes with- 
in which to argue its case to the Commission. These 
facts illustrate, we submit, that the Commission did 
not have an adequate and full argument of the points in- 
volved. Even less argument was permitted in a case in- 
volving Dayton's direct supplier, one of United Fuel's 
sisters, Ohio Fuel (FPC Docket No. G-2281), where the 


Commission reversed its order and accompanying Opinion 


-275 which denied a CD tariff without permitting any oral 


argument by the customers, without even ruling on the 
requests for such argument and citing its decision in 
the United Fuel proceeding (here on appeal) as authority 
for its decision. 

We submit that the Commission's treatment of 
the customers of Columbia was arbitrary, and "will con- 
vince the Court that the processes followed by the Con- 
mission ***" did not justify "*** the Commission in say- 


ine (R. 6843) that it reached its conclusions ***' upon 
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consideration of the substantial evidence of the entire 


record.'" The fact is that the Commission approved the 


CD tariff on May llth without reviewing many of its 
salient features and without giving any reasons for its 
reversal of many of the findings made in Opinions 258, 
258-A, 272, 272-A and 273. 

ELL 


Is the Commission's order unlawful under Market 
Street Ry. and Spiegel cases? 


This issue has been and will, we are confident, 
be adequately covered by Cincinnati Gas. However, it 
should be pointed out that when the Commission opposes 
Cincinnati's contention on the grounds that it is based 
on "***dependence upon speculations about the more dis- 
tant future***", the Commission is forgetting that the 
whole tariff is, by its own admission, based upon specu- 
lations about the more distant future. We submit that 
the CD tariff should be disallowed because, as the Com- 
mission itself says, it is based on "***dependence upon 


speculations about the more distant future***". 


Commission Brief, p. 26. 
IV 


Did the Commission properly decline to limit Cin- 
cinnati's corporate liability to pay the rate set? 


Cincinnati has covered and will, we are confi- 


dent, reply adequately to the Commission's argument on 





this point at page 29 of its Brief. 
V 


Does the Commission's order vietete | the rule of 
the Mobile and Sierra cases? 


The Commission argues that the Eauties that 
the hearing below was a Section 4 rather than a Section 5 
hearing is nothing but "***emphasis on the superficial, 
literal terms under which the proceeding was initiated***" 
Commission Brief, p. 30. Suffice it say that neither 
this Court in the Sierra Case, nor the Supreme Court in 
the Mobile and Sierra Cases, thought ied Beet emphasis 
was superficial. Of course, the Commission's attitude 
on this point is well known now, both to practitioners 
and to the Courts, since its recent attempts to avoid 
the Mobile and Sierra doctrines are matters of public 
record. FPC Opinions 294 and 295 (now batons this Court 
on appeal), and FPC Commissioner Connole's article in 
Public Utilities Fortnightly, October 25, 1956, Vol. 
58, No. 9, pages 655-660, esp. p. 655. : 

Concerning Portsmouth's contract the facts, 
regardless of the Commission's argument at pages 31-33 
of its Brief, are that: : 

1. It has never been the subject of any investiga- 


tion by the Commission, and was not in evidence 
before the Commission in the case below; 
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The Commission itself recognized (see footnote 
19, Commission Brief) that under it, United 
Fuel supplied Portsmouth's entire require- 
ments, - not "up to” any so-called contract 
demand; 


Portsmouth has never consented to, or agreed 
to, any contract demand tariff; 


A finding that previous rate forms "would not 
be in the public interest" does not consti- 
tute a finding that contract provisions "would 
not be in the public interest’, especially 
since such provisions were not even in the 
record; 


Unless and until the contract is made the 
seesl fel of a thorough investigation, it can 
hardly be said that a Section 4 hearing on a 
new tariff "satisfied in substance” the re- 
quirements of Section 5 of the Act that the 
contract be found to be against the public 
interest before being scrapped. 


The Mobile and Sierra Cases are applicable here, and 
the hind-sight findings of the Commission do not make 
them inapplicable. 


Conclusion 


The failure of the Commission in its Brief 


to dispute the specific’ analysis by Dayton of the 


many unjust tariff provisions which have been approved 
should be reason enough for reversing the May llth 


order. The Court should not allow the Commission to 





“slide over” the specific provisions in the tariff and 


to force a contract on the customers which is wholly 


against public policy. The May llth order should be 


reversed. 


February 6, 1957 


Respectfully submitted, 


Julian de Bruyn Kops 
Roy D. Boucher 
Attorneys for’ Petitioner, 


The Dayton Power and Light 
Company 
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BEFORE THE 
FEDERAL POWER COMMISSION 


In the Matter of 
United Fuel Gas Company Docket Nos. e- “eyee 
Central Kentucky Natural Gas Company @-2450, sa Gz 5478 


REPLY BRIEF OF COMMISSION STAFF COUNSEL 


Many of the contentions presented in the briefs 
of United Fuel and Central Kentucky (Applicants) and the 
intervenors favoring the CD rate form have been covered 
by the Staff in its opening brief. We deem it unnecessary 
to enlarge or repeat those arguments. However, certain 
other contentions and assertions, by each of those 
parties and primarily by the Applicants, call for reply. 
Applicants' Claimed Financial Shocks and Strains 

It is the view of the Staff that first and 
foremost these proceedings should again be placed in 
their proper perspective, which the Applicants seem to 
have lost in their brief. In numerous parts of their 
brief, the Applicants attempt to prove their need for 
a CD rate form on the basis of the operations and 
requirements of the entire Columbia System and on the 
alleged deficiencies between actual and estimated require- 
ments of Dayton Power and Light Company, a customer of 


Ohio Fuel. As pointed out by Staff Counsel on the 


record, these proceedings relate only to the tariff 
filings of United Fuel and Central Kentucky and not to 
any claimed need of the Columbia System as a whole or 


any of its other subsidiaries for a CD rate form. 


Lt is apie seatate, therefore, that a close 
look be had to the Applicants herein and their operations 
to determine exactly wherein their lack of a CD rate 
form has become so "unreasonable and inequitable" as 
to saddle them with "practically all the financial 
shocks and strains caused by highly fluctuating sales 
on the one hand and iong-term rigid costs on the other" 
and has placed "too great a financial burden" upon them 
so as to "create financial conditions" which will 
"restrict the legitimate growth of their business and 
their ability to meet the growing requirements of their 
markets" (Applicants! Brief, pp. 12-13). 

Let us examine first the facts of record as 
they relate to the Applicant Central Kentucky. As 
shown by Exhibit No. 6, the sales to Cincinnati Gas 
and Electric Company (including its subsidiary, The 
Union Light, Heat and Power Company) constitute more 
than 90% of Central Kentucky's interstate wholesale 
sales both on an annual and peak day basis. Appendix D 


to the Applicants' brief further indicates that for 


the peak days in the winter seasons of 1948-1949 to 
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1954-55 the variations of Cincinnati's estimated require- 

ments against the actual takes averaged only about 114. 1/ 
The figures in that same Appendix D with 

respect to Cincinnati's estimated annual requirements 

and its actual annual purchases for the years 1949 

through 1954 are even more revealing. The average varia- 

tion between Cincinnati's estimates and actuals over that 

7-year period is about one-tenth of 1%. : 


1/ The percentage variations of estimates to actual for 
peak days of 1951-1952 and 1954-1955 of 13.4% and 
10.0%, respectively, are overstated to the extent 
of the overruns by Cincinnati on those peak days 
in its purchases from Ohio Fuel (Tr. 3870-3871). 


=2- ! 

Let us consider two further facts. First, 
under the rates approved by the Commission in settlement 
of the proceedings at Docket No. G-2276, Central 
Kentucky prior to its latest filing was collecting 
demand revenues from Cincinnati on the basis of the 
actual single-day peak ratcheted for the next eleven 
months. Second, under the allocation procedures of 
the Commission, and used by the Applicants in these 
proceedings, joint costs are allocated, 50% to demand 
and 50% to commodity. Hence the total joint costs of 


service associated with Central Kentucky's facilities 


and allocable to wholesale sales were apparently 





A-6 


recovered through rates based on actual deliveries during 
the period concerned, subject to a variation of slightly 
more than 5%. Since Central Kentucky purchases sub- 
stantially all its requirements from United Fuel, the 
pattern of Central Kentucky's purchased gas costs follow 
or can be made to follow the pattern of its wholesale 
sales revenues, or vice versa. The annual deviation 
between Central Kentucky's wholesale sales total costs 
and revenues can be made much less than the above 5% 
under a rate schedule based on actual deliveries. 

It is thus crystal clear that insofar as 
Central Kentucky is concerned, the alleged necessity 
for a CD rate form because of claimed financial shocks, 
strains, stresses, and financial burdens cannot be at- 
tributed to any highly fluctuating sales to its inter- 
state customers. If any such strains and stresses 
exist on Central Kentucky's system, they must be due 
to Central Kentucky's retail sales -- and all the 
more so in the future, now that Central Kentucky is 
absorbing its third largest wholesale customer, 
Frankfort Kentucky Natural Gas Company, and will serve 
that load at retail. 

It is manifest from the foregoing that Central 


Kentucky does not need and has not proven any need for 


a CD rate form. 
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What of this great necessity for a CD rate 
form claimed by United Fuel to lighten its burden of 
financial shocks, strains, and stresses due to highly 
fluctuating sales? There, too, the claimed burdens 


and shocks 
-4=A- 


must be laid at the door of others than the wholesale 
customers for whom the CD rate form is proposed. 

It should be kept in mind that United Fuel's 
proposed CD rate form is to be applicable ddig to 
Central Kentucky, Seaboard and Portsmouth, whose 
aggregate purchases of natural gas are only 46% of 
United Fuel's total sales (Staff Brief, p. 21). 
Portsmouth takes only about 1% of United Fuel's require- 
ments in annual and peak day volumes (Tr. 573). It need 
scarcely be pointed out that any shocks and strains on a 
system such as United Fuel could hardly be caused by 
Portsmouth. : 

Seaboard, another wholesale customer for whom 
United Fuel proposes a CD rate forn, sells gas only at 
wholesale and has been selling such gas for approximately 
the last five years on a contract demand basis. As 
pointed out by Applicants in their brief (p. 42), 
Seaboard's customers have been operating successfully 
under such a tariff. The Applicants further indicate 
in their brief (p. 64) that the contract quantities 
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between Seaboard and United Fuel reflect "merely the 


sum of Atlantic Seaboard's" markets. Accordingly, the 
supply by United Fuel to Seaboard of the requirements 
of Seaboard's customers under the form of rate hereto- 
fore prescribed by the Commission for United Fuel's 
wholesale sales cannot be charged with creating 
burdens, shocks and strains on United Fuel. 

As to Central Kentucky, the third and last 
wholesale customer for whom United Fuel proposes a CD 
rate form, we point to our prior discussion of that 
company. As heretofore indicated, the percentage 
variation between estimated requirements and actual 
takes on more than 90% of Central Kentucky's interstate 
sales both peak day and annual, 

-y- 
over the past seven years, has been very small. The 
Applicants somewhat reluctantly admit this fact 
(Applicants' Brief, fn. p. 21). Additionally, it should 
be kept in mind that the accuracy of the estimates 
against the actual as submitted by Cincinnati is geared 
to single peak day requirements. Applicants' Witness 
Orton testified (Tr. 1579) that use of a broader billing 
demand base than the single peak day would result in 
more accurate results as between estimates and actual. 
A fortiori, under the Staff's recommended peak month 


billing basis, the percentage variation between estimates 
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and actual in this instance would be quite minor. The 


Applicants' brief (p. 64) states that Central Kentucky's 
contract quantities with United Fuel "peflect merely 
the sum of the requirements" of Central Kentucky's 
markets. Here again, therefore, it is the inescapable 
conclusion that the claimed burdens, shadies and strains 
on United Fuel's system due to "highly fluctuating 
sales" cannot be ascribed to the purchases of Central 
Kentucky for its interstate wholesale customers. 

It must be concluded, further, that any 
burdens, shocks and strains felt by United Fuel are a 
direct result of its retail sales or its wholesale 
sales to Ohio Fuel and Manufacturers, for whom no CD 
rate form is proposed, as uncontrovertedly set forth 
by Staff Witness Benson in Exhibit No. 44; and his 
testimony relating thereto (Tr. 2028-2035). Evaluation 
of Applicants' contentions as to shocks, strains, and 
financial burdens occasioned by a rate form providing 
sales revenues only on the basis of actual deliveries 
should be made in the light of their own initial 
proposal to sell gas to Ohio Fuel and Manufacturers on 
such basis, notwithstanding the inability of United 


Fuel's witness to distinguish in ! 
-5- | 


any way any differences in its costs or other financial 


necessities as related to Ohio Fuel and Manufacturers 
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on the one hand and to Seaboard, Central Kentucky and 
Portsmouth on the other hand. 
Rate Forms of Qther Companies 

In support of the proposed CD rate forn, 
United Fuel and Central Kentucky refer to certain rate 
schedules of pipeline companies on file with the Com- 
missions (See footnote on page 41 of Applicants' 
Brief). There is no question but that a number of pipe- 
line companies have CD rate forms. On the other hand 
there are a number of pipeline companies which do not 
have such rate forms. Further, there are a number of 
companies which have a CD rate form for partial require- 
ments customers like Ohio Fuel and Manufacturers but 
not for substantially entire requirements customers 
like Seaboard, Central Kentucky and Portsmouth. There 
is no consistent pattern that can be cited as the 


practice of the industry, but generally CD rate forms 


have been made effective under the following conditions: 


1. The suppliers! pipeline capacity is 
inadequate to supply all of the requirements of all its 
customers and contract demands have been established 
as a matter of rationing the available capacity, with 
or without the Commission establishing ceiling limita- 
tions on deliveries to each customer. 

2. The supplier is unable to finance the 
construction of the pipeline without obtaining long-term 
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contract demand service agreements with its principal 
customers as a guarantee for the mortgage that bond 
interest and amortization payments will be met. In such 
instances, the rate schedules also provide for minimum 
take-or-pay-for commodity charges. 

mis ! 

3. The customers, like United Fuel, Ohio Fuel, 
and Manufacturers, have significant other supply sources, 
and the seller requires assurance that such other supply 
sources will not be utilized in preference to its supply. 

4. The customers have no objection to 
purchasing gas under the seller's CD rates. 

It is submitted that the CD rate proposals of 
Applicants do not fall within the foregoing situations 
and that United Fuel's LS rate proposal is inconsistent 


with 3, above. (See Staff's Exhibit No. 44 and 


related testimony on the effect of variability of takes 
by partial requirements customers like Ohio Fuel and 
Manufacturers on other customers of the seme supplier). 

In contrast with Applicants' references to 
pipeline companies having CD rate forms, the Commission's 
files also show the following: 2/ 

(a) Cities Service Gas Company commodity 
rates for "base load" and "excess gas" for entire 
requirements customers, and a CD rate for customers 


having other sources of supply and storage facilities. 


(b) Colorado Interstate Gas Company - demand 
and commodity rates for actual deliveries, no CD, except 
for sales to a partial requirements customer. 

| (c) Colorado-Wyoming Gas Company - demand and 


commodity rates for actual deliveries, no CD. 


2/ Straight volumetric rates with no minimum bills are 
generally available for small customers and examples 
thereof have been excluded from the tabulations. A 
number of smaller pipeline companies with straight 
voiumetric rates and no minimum bills for all 
wholesale sales also have been excluded. 


~~ 

(ad) El Paso Natural Gas Company - straight 
commodity rates with no minimum bills for all customers 
except the "California companies" which buy under a CD 
rate with a 91% minimum take-or-pay-for commodity 
charge. | 

(e) Hope Natural Gas Company - straight 
commodity rates with no minimum bills. (This company 
occupies a position in the Consolidated system like 
that of United Fuel in the Columbia System). 





(f) Michigan-Wisconsin Pipe Line Company - 
straight commodity rate with no minimum bill. 

(g) New York State Natural Gas Corporation - “4 
straight commodity rates with no minimum bills for 
entire requirements customers but minimum take-or-pay- 


for commodity charges for partial requirements customers. 





In addition to the foregoing, it should be 
noted that United Fuel's principal supplier, Tennessee 
Gas Transmission Company, provides demand and commodity 
rates for actual deliveries, no CD, for, entire require- 
ments customers but requires the purchase under a CD 
rate with minimum take-or-pay-for commodity charges 


for partial requirements customers like United Fuel, 


Ohio Fuel, and Manufacturers. 


Alleged Economic Necessity for CD Rate 


Applicants rely upon allegations of economic 


necessity for approval of their proposed CD rates and 
have introduced Exhibits Nos. 29 and 49 in support 
thereof. Exhibit No. 29 is not pertinent to solution 

of the problem because it does not show the effect on 
United Fuel's revenues of the impact ee form inso- 
far as sales to Seaboard, Central Kentucky and 
Portsmouth are concerned. The sales revenue data of 
Exhibit No. 29 showed lump sum totals which, upon 
analysis, proved the opposite of Applicants! contentions. 


Exhibit No. 29 utilized (1) a lop-sided 
-8- | 
relationship between the relative levels of the demand 


and commodity charges, which relative levels Applicants 
say (p. 93 of their Brief) is not an issue in this first 
phase of the rate proceeding, and (2) revenues from 


sales to Ohio Fuel and Manufacturers for which United 
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Fuel does not propose a CD rate based on the maximum 
single day's take. 
Staff's Exhibit No. 44 was in rebuttal to 


Applicants' Exhibit No. 29. Not a single question was 


directed to Exhibit No. 44 or Staff's testimony thereon “ 
during cross-examination, nor does Applicants' Brief ° 
include a single word with respect to Exhibit No. 44 


and its related testimony. y 

The conclusions of Staff Witness Benson from , 
his Exhibit No. 44, as given on the record in this rate 
proceeding (T. 2028-2035), are inescapable and < 
uncontroverted. Such conclusions are as follows: : 

(1) If customers like Seaboard, Central 
Kentucky, or Portsmouth purchase all or substantially 
all of their requirements from a single supplier like 
“United Fuel, there is no significant economic necessity 
of such supplier newly satisfied by the imposition of ~— 
United Fuel's CD rate on such customers. 

(2) The variability of sales to partial 
requirements customers like Ohio Fuel and Manufacturers > Se 
is hazardous to the economic well-being of United Fuel 


and its other customers, both retail and wholesale. 2/ 


3/.Unless there is a material minimum take-or-pay-for i 
commodity charge. Since United Fuel, Ohio Fuel, and 
Manufacturers are the principal suppliers of the 
Columbia System's gas requirements and are operated 
as integral parts of such system, a contract demand 
rate schedule with a minimum take-or-pay-for 





commodity charge for United Fuel’s sales to Ohio 
Fuel and Manufacturers would be improper and 
could be unduly burdensome to the latter two 
companies notwithstanding the protection such 
rate schedule would provide to Seaboard, Central 
Kentucky and Portsmouth, and to United Fuel's 
retail customers. 


-9- 

(3) The imposition of United Fuel's CD rate 
upon Seaboard, Central Kentucky and Portsmouth would 
be unduly discriminatory to them (and their customers) 
in comparison with United Fuel‘'s LS rate to Ohio Fuel 
and Manufacturers, which would be unduly preferential 
to the latter (and their customers). 

Exhibit No. 49 is not demonstrative of any 
significant economic necessity which would be newly 
satisfied by the imposition of a CD rate. By the very 
nature of their business, naturai-gas companies have 
variable sales and sales revenues. Particularly a 
company like United Fuel with variable own production 
and products extraction revenues has a highly variable 
net operating revenue regardless of the form of its 
rates, whether wholesale or retail. (The principal 
changes effected by Opinion No. 258-A ann Opinion No. 


258 were in the wholesale rate adjustments resulting 


from the use of a lower figure for United Fuel's own 


production). Stability of net operating revenues is 
manifestly more important than stability of sales 
revenues, and Exhibit No. 49 shows nothing in that 


! 
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regara.t/ With billing on a peak month basis, the volume 
of monthly sales determining the billing demand for the 
Cincinnati area would approximate 15% of the annual 
sales. With southwest gas purchase costs comprising 
about 70% of United Fuel's total costs of service and 
such southwest gas purchase costs subject to United 


Fuel's storage accounting, 2/ it is clear 


4/ See Witness Ryder's testimony (Tr. 4299) that he 
made no study to determine the fluctuations in 
the net demand charges on purchased gas which 
United Fuel would include in the cost of service 
to correspond with the fluctuations in the annual 
a day deficiencies represented in Exhibit 
No. 49. 


5/ The cost of southwest gas purchases which is not 
currently sold, i.e., which is placed in storage, 
is capitalized and to the extent that such stored 
gas is not withdrawn for current sales, the cost 


thereof is not charged to operating expenses but 
remains capitalized in the gas inventory account. 


-}0- 
‘that a significant portion of the total costs of service 
‘to be recovered through a demand charge will tend to 
Fluctuate with the peak month billing demands and demand 
charge revenues resulting therefrom. Surely, there 
should be no question that the costs of service to be 
recovered through a demand charge will vary more closely 
with variations in peak month billing demands and demand 
charges resulting therefrom than with variation in CD 


billing demand revenues based on a single day's require- 


ment. 
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As shown in Appendix A, seasonal variations in 
sales have little effect on the average total cost of 
service per Mcf saies due to gas supply expenses notwith- 
standing the fixed cash outflow related to purchases of 
gas and the transportation by Tennessee dud Gulf Inter- 
state. The indicated variation in such average total 
cost is only about one cent per Mcf from the annual 
average. However, when the company classifies a portion 
of such total cost of service for gas supply expenses to 
demand for a uniform monthly collection thereof viaa 
Gemand charge, the indicated variation in demand charge 
revenues becomes materiaily greater than the variation 
in total costs of service attributable to gas supply 
expenses. : 
A rate form which provides a 90% long-term 
ratchet will, of course, tend to provide more stable 
revenues to the seller and more stable punchasad gas 
costs to the buyer than a rate form providing a shorter 
ratchet period. But the percentage variations in seller's 
revenues and buyer's costs between the CD rate - 20-year 
ratchet - and the peak month billing demand - l-year 
ratchet - do not appear to be so great as to warrant a 
departure from the rate form heretofore prescribed by 
the Commission. United Fuel proposes demand charge 
revenues approximately 25% of its total requisite 


revenues. Hence the 10% maximum variation in demand 
-ll1- 
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charge revenues under the CD rate approximates 2.5% of 
total sales revenues. Assuming demand charge revenues 
under the peak month billing - l-year ratchet - would 
vary twice as much as under the CD rate, the rate form 
‘heretofore prescribed by the Commission would produce 
demand charge revenue variations of only 5% of total 
sales revenues. (Realistic comparisons cannot be made 
from Applicants' Exhibit No. 49, but sheet 3 of Staff's 
Exhibit No. 44 shows that for actual sales to customers 
like Seaboard, Central Kentucky, and Portsmouth, the 
Opinion 258-A rate produced substantially the same whole- 
sale revenues as a truly equivalent contract demand rate). 
| The principal elements governing stability of 
‘billing demands (and demand charge revenues) are (1) use 
or estimates versus actual deliveries, and (2) the 
paniod covered by the ratchet on the billing demand. 
The Staff recommends actual deliveries for all wholesale 
customers instead of estimates for one group and actual 
deliveries for another group in determining the billing 
demand and an annual ratchet instead of a 20-year (or 
perpetual) ratchet. 

Applicants' Brief relies heavily upon the 
a@ifferences between the estimates and actual peak day 
‘and annual volumes of Day ton®/ and Cincinnati in support 
of the CD rate. But what of the differences between 


estimates and actual peak day and annual volumes of the 








LS customers and Applicants‘ retail markets and the 


impact of such differences on the customers proposed 


to be served by the CD rate? The Staff's review of 


6/ Dayton is a customer of Ohio Fuel, not United Fuel. 
Insofar as Dayton's actual requirements depart from 
its estimates, there is no significant effect on 
United Fuel which wouid be cured by the rate forms 
here in issue because of United Fuel's proposal to 
bill Ohio Fuel on the LS rate. 


-12- 
Columbia's Blue Books indicates that the wholesale 


customers' actual requirements generally depart less 

from prior estimates than those of the Charleston 
Division retail market or the LS customers. For example, 
as shown in Appendix A of Staff's main brief, on the peak 
day of January 12, 1954, the actual requirements of the 
Charleston Division aggregated only 288,914 Mcf versus 
estimates of the 1953-54 winter peak day of 372,800 Mcf 
in the August 1952 Blue Book and 380,800 Mef in the 

June 1953 Blue Book. The costs incurred for the supply 
of the unrealized retail market estimate are aliocable 
in part to the proposed CD customers nobel Histandtng 

the CD rate schedule requirement that the customers 
thereunder pay demand charges on the basis of their 
estimates. Further, on January 12, 1954, the actual 
requirements of the LS customers supplied by the 
Charleston Division aggregated 295,610 Met as compared 
with estimates of the 1953-54 winter peak day of 306,000 
Mcf in the August 1952 Blue Book and 188,600 Mcf in the 





June 1953 Blue Book. Were United Fuel's costs incurred 
for the LS customers related to 306,000 or to 188,600 
Mcef, or to 295,610 Mcf under Applicants' contentions? 
The short answer to the contentions of the CD rate 
proponents on this matter of estimates versus actual 
deliveries for the billing demand determinant is that 
where allocations of costs based upon demand responsi- 
bilities are necessary to determine the portion of the 
seller's cost to be recovered through demand charges, 
over-all equities are best maintained by billing on 

the basis of actual demands. With Dayton and Cincinnati 
comprising such important portions of the total require- 
ments of Ohio Fuel and Central Kentucky and therefore 
required to contribute heavily to the wholesale sales 
revenues required by Ohio Fuel and Central Kentucky to 


meet their costs allocable to wholesale sales, it would 


be foolish of such Pence to require Ohio 


Fuel and Central Kentucky to incur costs on the basis 

of unreliable estimates. Even if there were no demand 
charge, the interests of Dayton and Cincinnati are 

served best by keeping to a minimum the costs incurred 

by Ohio Fuel and Central Kentucky. It would be frivolous 
to assume otherwise. In other words, there is sufficient 
economic incentive to Dayton and Cincinnati, through the 
requirement that wholesale sales revenues under any form 
of rate meet the allocable costs of service, to preclude 


their submittal of any unreasonable estimates of their 





requirements. 


Insofar as stability of revenues through the 


term of the ratchet is concerned, the problem can be 
restated as a question: How long should a customer be 
required to pay demand charges on the basis of a prior 
established billing demand, whether determined on an 
actual or estimated basis? The answer to this question 
is not easy; even Applicants recognize that the 20-year 
term can become unreasonable in the event the actual 
requirements of a particular customer are materially 
reduced. The Staff believes where, as here, only a 

small portion of the total costs of service can be tied 
to_a particular customer, the term of the ratchet should 
be short. Notwithstanding all that is said in Applicants'! 
Brief and by its witnesses on the record ‘about costs tied 
to a particular customer and that such costs should be 
recovered (in part) through a CD rate, it is significant 
that the icants do not tie an costs to an articular 
customers, but treat all their costs of delivering gas 
from their transmission jiines as common costs i.e. 

costs common to both wholesale and retail markets which 
require first an allocation between wholesale and retail 
customers and then a distribution of such allocated 


costs among the wholesale customers by a form of rate 


schedule. The only costs of Applicants which can 
~14- | 
be tied to any particular customers are those associated 





with laterals to the city gate or points of delivery away 
from the main transmission inet! == and such costs are so 


de minimus in comparison with the common costs that no 


attempt is made by Applicants to assess them directly 


to any particular customer. 

How short or how long should the term of the 
billing demand ratchet be to avoid inequities between 
customers and to provide for any needed stability of 
sales revenues? The Staff recommends one year, but 
the proponents of the CD rate propose 20-years, subject 
to certain conditions. Where billing demands are based 
solely on actual deliveries, it is customary to limit 
the ratchet to a single annual period. On the basis 
of the Company's Exhibit No. 49, which is far from 
realistic since it does not reflect any portion of the 
non-space heating load nor other factors which bear upon 
space heating requirements, such as solar radiation, 
wind velocities, etc., and price, it appears that over 
a period of 23-years the single year ratchet or peak 
month billing demands would have produced fairly stable 


demand charge revenues in all except a very few calendar 


7/ Central Kentucky and Seaboard incur the costs for 
taking gas from United Fuel's grid transmission 
system and hence none of United Fuel's facility 
costs can be tied to these customers. On the other 
hand, United Fuel incurs facility costs which can 
be tied to Ohio Fuel and Manufacturers because United 
Fuel transports gas from its grid transmission 
system over extensions therefrom to make deliveries 
solely to Ohio Fuel and Manufacturers. 


-15- 





years .8/ Excluding only the calendar year 1940, the 
maximum annual demand charge variation drops from 
$2,337,000 to $1,645,000 for the 23-year period. 
Dropping the demand charge below $1.90 would further 
reduce the maximum annual variation. And extending the 
ratchet from one year to two or three years would have 
the same effect. 

Applicants also cite their need for minimum 
annual revenues in support of the CD rate. Where sellers 
are certificated by the Commission to supply all or sub- 
stantially all the requirements of any ems boner and such 
requirements are suppiied under a long-term contract, 
the seller is assured of revenues from the sale to such 
customer equivalent to the requirements of such customers 
applied to the effective rate schedule on file with the 
Commission. Such revenues are both minimum and maximum 
from the particular sale. The assurances of the Com- 
mission's certificate of convenience and necessity and 
the long-term contract are real and material and do not 
require further guarantees via the form of the rate. 

Any variation due to weather, changes in economic 
conditions, etc., in such minimum and maximum revenues 
from the costs of service associated therewith are 
matters of rate level, to be decided by rate proceedings 


and are not necessary to be solved by rate form. 


8/ The test of a rate schedule in meeting any alleged 
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economic necessity should not rest solely on any 
single year's operations in a long period of 

years or on the extreme variation between two 
widely separated years within such long period. 
Investors do not evaluate a company on such basis. 
Since the peak month billing demand is established 
in either December, January, or February, and the 
ratchet applied thereto, the presentation of data 
on a calendar year basis aggravates any variation 
in demand charge revenues. The Staff was not 
being facetious when it shige’ = geet that the recast 
of the data in Exhibit No. 49 on a year ending 
June 30, fiscal year basis would materially reduce 
the annual variation in demand charge revenues. 
Economic necessities of a natural gas company are 
neither measured nor tested solely on a calendar 


year basis. 
-16- 


Rate Form Effect on Rate Differential 

United Fuel contends (p. 93 of its Brief) "In 
this first phase of the rate proceeding, the relative 
levels of the demand and commodity charges which reflect, 
among other things, classification procedures, are not 
an issue ... Consequently, we will not consider in this 
brief the propriety of that part of the differential 
between the LS Customers and the CD Customers resulting 
from load factor ..." United Fuel then cites Mr. Ryder's 
testimony (T. 3980) that the company's proposed rates 
produce a total rate differential of 5.85¢ per Mcf in 


favor of the LS customers of which 5.1¢ results from 


the difference in load factor and 0.75¢ "...reflects 


the differential accorded the LS customers for their 
accommodation to United.” 
Much of the briefs filed by the proponents of 


the CD rate form are concerned, however, with the 





relative levels of the demand and commodity charges. 
Obviously a CD rate form with a de minimus demand charge 
would not be favored by such emai. Rate differ- 
entials can be effected in several ways, including (a) 
relative levels of the demand and commodity charges, 
(bo) different methods of determining the billing demand, 
and (c) different unit rates or charges. For example, 
Staff Witness Benson testified (T. 3703-5) that if all 
customers were billed the same demand charge of $1.90, 
using the billing demand determination as prescribed by 
the Commission, "I would say with the demand charge 
that high, it might be appropriate to reverse the differ- 
ential in the commodity charge in order to come out with 
an over-all differential in rates which I think would be 
proper." Thus, the Staff views the differential in rates 
or charges between United Fuel's two proposed rate 
schedules on an over-all basis, | 
-17- : 

regardless of the components or form of rate producing 
such differential, and such differential should be just 
and reasonable and not unduly discriminatory or 
preferential. | 

While the issue of rate form may not extend to 
the demand and commodity cost classification and alloca- 
tion procedures, it does extend to the rate or charge 


differential resulting from the two rate forms proposed 


by United Fuel. The proponents of the CD rate form 





A-26 


treat with only 0.75¢ per Mcf as reflecting ",..the 
differential accorded the LS customers for their 
accommodation to United." They either overlook the 
remaining 5.1¢ per Mcf rate differential or attempt to 
explain it away in an off-hand fashion, as resulting 


from the difference in load factor - despite the fact 


that the 5.1¢ per Mcf rate differential attributed by 
United Fuel to difference in load factor results from 
the difference in load factor under United Fuel's CD 
rate, and such CD rate itseif is at issue here. For 
example, United Fuel's cost support for its Docket No. 
G-5475 rates shows a total cost of $105,828,648 allocated 
to wholesale sales (Item F), of which it claims $26,825,562 
as demand costs and $79,003,086 as commodity costs for 
321,490,800 Mef of jurisdictional sales. The total 
billing demands would be 14,335,844 Mcf if determined 

as heretofore prescribed by the Commission in Docket 

No. G-2055 and approved in settlement of the proceedings 
in Docket No. G-2274. United Fuel's claimed demand and 
commodity costs convert to unit demand and commodity 
charges of $1.87 and 24.57¢, respectively. Application 
of such rates would result in Seaboard, Central Kentucky 
and Portsmouth paying an average of 34.73¢ per Mcf with 
Ohio Fuel and Manufacturers paying an average of 31.01¢ 
per Mcf. Hence, on the basis of United Fuel's demand 


and commodity cost classification and 
; -18- 
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allocation procedures, but applying a uniform rate and 
following the rate form heretofore prescribed by the 
Commission, the total rate differential "attributable 
to load factor" would be only 3.72¢, with the difference 
between 5.85¢ and 3.72¢ per Mcf or 2.13¢ ‘per Mcf instead 
of 0.75¢ per Mcf as "...the differential accorded the LS 
customers for their accommodation to United." As a 
matter of fact the 0.75¢ or the 2.13¢ per Mcf portion 
of the total 5.85¢ per Mcf rate differential can be 
eliminated without material change in such total differ- 
ential by merely raising the demand charge with an off- 
setting reduction in the commodity charge. Hence all 
the complaints against, and all the oneimente for, the 
rate differential attributed to accommodation by those 
favoring the CD rate can be made a nullity by the simple 
device of changing the relative levels of the demand 
and commodity charges. | 
Should the Commission's cost classification and 
allocation procedures result in materially lower demand 
costs and higher commodity costs than those claimed by 
United Fuel, as is quite likely (compare Item F and 
Opinions Nos. 258 and 258-A), the portion of the total 
rate differential "attributable to load factor" will 
be reduced with a corresponding increase in the portion 
of the total rate differential "attributable to accom- 


modation" if United Fuel's two rate forms are allowed 
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to stand to produce an over-all total rate differential 
of 5.85¢ per Mcf. Within the limitations of this first 
phase of the rate proceedings, and without trial of 

the demand-commodity cost classification and allocation 
procedures, it is possible to indicate that United Fuel's 
proposed rates are unduly low to Ohio Fuel and Manu- 
facturers; consequently, the other three wholesale 
customers are being required to pay a disproportionate 


part of United Fuel's total 
-19~ 
requisite revenues from wholesale sales, resulting in a 


total rate differential which is excessive, unduly 
preferential to Ohio Fuel and Manufacturers, unduly 
discriminatory to Seaboard, Central Kentucky and 
Portsmouth, and therefore unlawful. 

More than 70% of United Fuel's total costs of 
service are due solely to its gas supply from the south- 
west. (See pp. 28-29 of United Fuel's Brief). Less 
than 30% of the costs are due to production, underground 
storage, and transmission operations and overhead costs 


allocable to such operations. Schedule H-1, page 29, of 


Item E, shows claimed costs of Gulf Interstate gas of 
$41,089,100 for 127,750,000 Mcf, or 32.16¢ per Mcf 
delivered to United Fuel's facilities or to Central 


Kentucky for the account of United Fuel. The other south- 
west gas supply is delivered by Tennessee. The scheduled 


load factor of United Fuel's receipt of 127,750,000 Mcf 


ee el ON 


otis © Unease 














per year of Gulf Interstate gas is 93-1/34 and the 
scheduled load factor of the Tennessee firm gas of 
164,250,000 Mcf is 100% (see pages 16 and 42 of Item 
K, which includes 20,000,000 Mcf of storage gas). 
Thus, the scheduled load factor of both such suppliers 
is about 97%, which is slightly higher than but still 
corresponds closely to the scheduled Lead Feetor of 
United Fuel's deliveries to Ohio Fuel andi Manufacturers. 
With such similarity of load factors, an over-all test 
of the reasonableness of United Fuel's pate differential 
in favor of the LS customers can be evaluated from a 
rough test of the reasonableness of United Fuel's 
proposed LS rate to Ohio Fuel and Manufacturers which 
can be approximated by comparing the average rate payable 
by them to United Fuel under such LS rate with the average 
cost of southwest gas delivered to Ohio Fuel and Manu- 
facturers without going into demand and commodity cost 
classification and allocation procedures . 
-20- | 

It is believed reasonable to assume as a premise 
that the over-all level of United Fuel's proposed LS rate 
should at least be equal to United Fuel's costs of firm 
southwest gas supply delivered in Kentucky and West 
Virginia plus United Fuel's cost of transporting such 
gas through its facilities and across the Ohio River to 
Ohio Fuel and to Manufacturers at points north and east 


of United Fuel's deliveries to Seaboard, without the 
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inclusion of any costs associated with United Fuel's 
storage, production, or local purchases. It is further 
assumed that United Fuel's transportation costs for 
deliveries to Ohio Fuel and Manufacturers of gas 
received from Gulf Interstate and Tennessee should at 


least be equal to Tennessee's zone rate differential 





for such portion of the total firm gas supply delivered 

by Tennessee, i.e., Tennessee's rates for firm gas sales 

in Ohio and Pennsylvania are assumed equal to United 
Fuel's cost of firm gas purchases from Tennessee plus | 
United Fuel's costs of transportation of gas from both 

Tennessee and the Gulf Interstate supply. Tennessee's 

nate for firm gas sales in Ohio and Pennsylvania is 

$2.60 per Mcf of demand and 23.9¢ per Mcf delivered at 
15.025#, which is equivalent to 31.85¢ per Mcf at 100% 
load factor and 14.734. 2/ A weighted average of United 
Fuel's claimed cost of Gulf Interstate gas of 32.16¢ 
per Mcf delivered in Kentucky and firm purchases from 
Tennessee at the latter's rate for sales in Ohio and 
Pennsylvania of 31.85¢ per Mcf approximates 32¢ per de 
mcf .20/ This compares with 30¢ per Mcf as United 


Fuel's average charge 


Q/ While this rate schedule of Tennessee is not a part 
of the record in this proceeding, as suggested by 
the footnotes on pages 31 and 41 of United Fuel's 
Brief, "The Examiner can take administrative notice 
of the effective rate schedules ... on file with 
the Commission ... 


1 


pe eo 





10/ The bulk of United Fuel's firm purchases from 
Tennessee is under a rate which averages 28.26¢ 
per Mcf at 100% load factor. Thus the above as- 
sumption relative to using the higher rate of 
Tennessee has the same effect as assuming United 
Fuel's transportation costs for all deliveries to 
one Fuel and Manufacturers of averaging 2¢ per 
Mcf. 

-21- 


under its LS rate or 2.0¢ per Mcf less than United Fuel's 
average cost under the foregoing assumption. This may 
be compared with United Fuel's claimed costs of $105,828,638 
for all wholesale sales of 321,490,800 Mcf for an average 
cost of 32.92¢ per Mcf. | 

To sum up - United Fuel's proposed rates were 
filed primarily because of increased costs resulting from 
the Gulf Interstate supply and increased rates of 
Tennessee. Such proposed rates result in a total dif- 
ferential of 5.85¢ per Mcf in favor of Ohio Fuel and 
Manufacturers. In the prior rate cases, the Commission 
fixed a 1l¢ per Mcf rate differential in favor of Ohio 
Fuel and Manufacturers over and above the rate differential 
resulting from load factor under a uniform demand rate. 
Notwithstanding the testimony of United Fuel's witnesses 
that the "accommodation to United" is less now than 
before and will become still less in the future, United 
Fuel's proposed rates produce a greater total rate dif- 
ferential than heretofore allowed by the Commission with 
the portion thereof "attributable to accommodation" 


being 2.13¢ per Mcf on the basis of rate! form as last 


prescribed by the Commission even when based on United 
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Fuel's claimed cost classification and allocation procedures. 


Moreover, such 2.13¢ per Mcf portion "attributable to 
accommodation" would be increased if the Commission's 
cost classification and allocation procedures were sub- 
stituted for those of United Fuel (see Opinions in 
Docket No. G-2055 and orders in settlement of proceedings 
in Docket Nos. G-2055 and G-2274). Since the load 
factor of United Fuel's sales to Ohio Fuel and Manu- 
facturers is somewhat less, but corresponds closely to 
the load factor of United Fuel's purchases of Gulf 
Interstate gas and receipts of firm gas from Tennessee, 
-20- 
and the claimed costs thereof approximate over 70% of 
United Fuel's total claimed costs, an approximate test 
of the total rate differential proposed by United Fuel 
can be made by determining whether the LS rate appears 
unduly low. United Fuel's average revenue under the LS 
rate approximates only 30.0¢ per Mcf whereas the minimum 
equivalent of United Fuel's costs therefor approximate 
3e¢ per Mcf. Accordingly, it is the Staff's view that 
United Fuel's proposed rate forms produce an excessive 
rate differential in favor of Ohio Fuel and Manufacturers 
because they result in the LS customers paying less than 
their fair portion of United Fuel's total requisite 
revenues from wholesale sales with Seaboard, Central 
Kentucky and Portsmouth paying correspondingly more 


than their share. 
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On the basis of applying rate forms heretofore 
prescribed and approved by the Commission to United Fuel's 
test year estimated deliveries for 1955, the total rate 
differential in favor of the LS customers would be 3¢ per 
Mcf under the G-2055 settlement rates and 3-1/2¢ per Mcf 
under the G-2274 settlement rates. In view of the state- 
ments made on the record of the diminishing accommodation 
of the LS customers to United Fuel, the Staff believes 
the maximum total rate differential to be accorded the LS 
customers by virtue of load factor, accommodation, etc., 
should be no more than 3-1/2¢ per Mcf. If this recom- 
mendation were effectuated, the over-all average rate 
would become 34.63¢ per Mcf to Seaboard, Central Kentucky 
and Portsmouth, and 31.13¢ per Mcf to Ohio Fuel and Manu- 
facturers; all as compared with 52.92¢ per Mcf for all 
wholesale sales and the 32¢ per Mcf cost of United Fuel's 
southwest gas supply delivered to Ohio Fuel and Manu- 
facturers under the foregoing assumptions. 
-23- 

Peak Shaving and Rate Form 

Applicants and the intervenor proponents of the 
CD rate contend that peak shaving is ee er and so 
much in the public interest that the rate form should be 
designed so as to provide an incentive to the purchaser 
to peak shave. They attempt to illustrate their conten- 
tions by citing certain costs of transporting gas all 


the way from the Southwest producing fields to the city 
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gate where the gas is distributed. Such illustration is 


an illusion for a system such as the Charleston Group of 
the Columbia system, because the effects of peak shaving 
at the city gate upon either costs or utilization of 
facilities stop, for the most part, within or at the 
extremeties of United Fuel's grid transmission system 
where sales are made to Seaboard and Central Kentucky. 
The stop is made by United Fuel's purchase of firm 
Southwest gas at extremely high load factor in conjunction 
with its storage operations. For example, if there were 
no peak shaving by Seaboard's customers, then Seaboard 
would either have greater transmission investments and 
costs for the transportation of gas from Boldman and 

Cobb or would itself provide peak shaving facilities at 
the points where it makes bulk deliveries to its larger 
customers. In the latter case, there would be no signif- 
icant change in United Fuel's costs and operations and in 
the former case, requiring greater peak day deliveries by 
United Fuel to Seaboard, instead of dropping the load 
factor of its firm Southwest gas purchases by contracting 
for greater single peak day supplies of Southwest gas, 


United Fuel would expand its storage (peak shaving) 

-ou- 
facilities as it has been doing in the past and proposes 
to do in the future. (See Item 0). 


Business men evaluate the economy of peak 


shavingll/ as they do any situation presenting alternative 
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sclubbone. by comparing the aiternate costs by purchase 
from their supplier or by their own supply of the gas 
requirements involved. The non-affiliated-buyer measures 
the cost of purchase for such requirements by the supplier's 
rate schedule and in such measurement the higher the single 
day demand charge, the greater is the buyer's economy in 
supplying such requirements by peak shaving. Hence the 
proponents of peak shaving must tie their arguments for 

the CD rate to include a high demand and low commodity 

rate relationship.22/ In this situation the economics 

of peak shaving, while reali to the buyer, are not 
necessarily conclusive on an over-all basis involving 
buyer and seller. 

The affiliated buyer in the Columbia system does 
not so measure, as above, the economies of peak shaving 
because on a consolidated income statement the transactions 
between the affiliated buyer and seller are eliminated. 

Where the buyer and seller are so affiliated, 


the economies 


11/ Where peak shaving facilities also serve a standby 
function as a protection against supplier's line 
breaks or shortages in meeting all demands of all 
customers, the considerations relate to continuity 
of service by the distributor as well as to economy 
in supplying its customers requirements. 


Of course the effectuation of this argument would 
result in the distributor's support of higher costs 
for the lower load factor house heating requirements 
and lower costs for the higher load factor indus- 
trial requirements and the consequent impact thereof 
on rates for house heating versus industrial uses 
where rates are based on cost allocations. 


-25- 
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of peak shaving are measured on a different basis, 1.e., 

on an over-all basis of what is most economical for the 
combined operations of both buyer and seller. The consid- 
erations controlling where supplier and buyer are affiliated “* 
would be substantially the same as those involving the , 
peak shaving by the supplier through LPG facilities as y 
distinguished from storage for its own retail market in 


order to effect savings in purchases from others or in 


transmission costs for transporting gas from the suppliers 
supply sources to the city gates of its own retail market. 


Decisions in these types of cases would be more revealing J 


— Se, * 


of the real, over-ail economies of peak shaving by 





facilities such as those owned and operated by the 
distributor proponents of the CD rate .22/ 

In this proceeding, the Staff's recommendations 
have not been made with an eye towards promoting or dis- 
couraging peak shaving by rate form. The Staff does 
believe that to the extent Applicants desire a CD rate * 
form which will "promote" the installation and operation 
of peak shaving equipment by Portsmouth and Central 
Kentucky's wholesale customers over their opposition, 
the direct approach would be for Applicants to secure, 
through application to the Commission, permission to i- 
limit firm 


13/ Virginia Gas Transmission Co., Amere Gas Utilities 
Co. and Cumberland & Allegheny Gas Company, sub- ad 
sidiaries of Columbia, all purchase gas from 


+> 
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Seaboard at relatively poor load factors. The 
record shows that neither Virginia Gas nor Seaboard 
has peak shaving facilities. A review of the Com- 
mission's "Statistics of Natural Gas Companies" 

for the year 1953 indicates that neither Amere nor 
C&A has peak shaving facilities. While other 
Columbia subsidiaries do have LPG or manufactured 
gas facilities; the record does not show whether 
such facilities are owned and operated for purposes 
of economy in gas supply or primarily for stand-by 
purposes to protect the load. (See Columbia Blue 
Book for extent of past and PrOpORSS | ‘eaten use 

of such facilities. | 


-26- 2 
deliveries to such Gusbomers ot! Insofar as the practical 
aspects are concerned, there is no significant difference 
between requiring the buyer by the force of rate form 
economies to instali and operate peak shaving facilities 
for the supply of a portion of its requirements and 
relieving the seller of the obligation to supply such 
requirements by Commission decision on direct application 


of seller. 


14/ In many cases, the Commission has certificated sales 
and deliveries subject to certain limitations on the 
quantities thereof. In certain of such cases, the 
maximum supply of natural gas authorized by the 
Commission took into account the buyers' peak 
shaving facilities then installed or to be acquired. 
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Conclusion 
The Staff believes that it has conclusively 


substantiated its position that the CD rate form proposed 
by the Applicants is not necessary to the operations of 


those companies, that imposition of such rate form on 
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Central Kentucky's interstate wholesale customers and on 
three of United Fuel's interstate wholesale customers is 
unduly discriminatory as between those customers and the 
Applicants! retail sales and other wholesale customers 
and unduly preferential to those customers not under a 
CD rate form. 

In addition, however, it should be underscored 
that the admitted weakness of the proposed CD rate form 
based on the way Applicants and their affiliates operate 
is fully revealed by the statement of Applicants' Counsel 
on the record (Tr. 3248-3249) that insofar as certain 
excess deliveries by Seaboard to some of its wholesale 
customers may have increased the cost of gas purchased 
by Seaboard from United Fuel, the Columbia management 
is willing that those costs be eliminated in arriving 
at Seaboard's cost of service in its application for 
increased rates and charges presently before this Com- 
mission. The effect of that statement is the admission 


that certain costs of gas incurred by Seaboard by reasons 


of its purchases under a CD rate form from United Fuel 


are not proper costs. 
The Staff, therefore, respectfully submits 
that its proposed findings as hereinafter set forth, 


are proper and should be adopted in these proceedings. 
-28- 
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Proposed Findings 
The CD rate forms as filed by United Fuel and 
Central Kentucky in these proceedings are not 
necessary to the operations of those companies, 
are unjust, unreasonable and unduly discriminatory 
to the interstate wholesale customers sought to be 
placed thereunder, and preferential to the customers 
not under such rate form, and should be disallowed. 
United Fuel's proposed CD and LS rate forms produce 
an excessive rate differential between Ohio Fuel 
and Manufacturers on one hand and Seaboard, Central 
Kentucky and Portsmouth on the other, and should be 
disallowed. 
Central Kentucky should be required to file a 
tariff continuing the rate forms approved by the 
Commission in settlement of the proceedings in 
Docket Nos. G-2056 and G-2276. 
United Fuel should be required to file a tariff 
continuing the rate form prescribed by the Com- 
mission in Opinion No. 258, reaffirmed in 
Opinion No. 258-A, and approved by the Commission 
in settlement of the proceedings in Docket 
No. G-2274. | 
The proper over-all rate differential to be 


. incorporated in the tariff to be filed hereunder 


by United Fuel for the sales to its two classes 


of interstate wholesale customers should be not 


more than 33¢ per Mcf. 


Respectfully submitted, 


Lambert McAllister 
Assistant General Counsel 


Abraham R. Spalter 
Attorney 
June 7, 1955 Commission Staff Counsel 
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APPENDIX A 
UNITED FUEL GAS COMPANY - YEAR 1955 
SALES, GAS SUPPLY COSTS AND AVERAGES BY MONTHS 
(From Item E - May 1954 Rate Filing) 


Total Total Total Company Components 
Sales Gas Supply Avg. Exp. Average Expenses - ¢/Mcf 

Month 1,000 Mcef Expenses ¢/Mcf Demand Commodity 

Jan. $9,571,320 

Feb. 4 3109285 

March »746,121 

April 

May 

June 

July 

August 

sept. 

October 

Nov. 

Dec. 


Total 357,834 95,757,328 2062 


Notes: 1. Total sales from Statement I, Sheet 26 

2. Gas supply expenses from Statement H-1, Sheet 
20. The total of these expenses comprise 75.7% 
of total costs of service of $123,792,008 shown 
on Statement I, Sheet 16. 
Company components of gas supply expenses shown 
in Statement I, Sheet 16 as BD’ 994, 184 Demand 
and $70,763,148 Commodity. The demand component 
has been divided by 12 to obtain the equivalent 
of even monthly collections through a ratched 
demand charge and the $1,916,182 per month 
resulting therefrom has been divided by the 
total sales each month as estimated by United 
Fuel. 
Data do not reflect subsequent revisions to 
rate increase filings because of changes in 
rates of Tennessee Gas Transmission Company 
subsequent to United's May, 1954 rate 
filing. 





tl ATE 


E E 


I hereby certify that I have this day served 


the foregoing reply brief upon each of the parties of 


record in this proceeding by mailing copies thereof 


properly addressed to: 


Richard A. Rosan, Esq. 
William C. Hart, Esq. 
120 E. 41st Street 
New York, N.Y. 


John P. Randolph Esq. 
Cafritz Building 
Washington, D. C. 


Tilford A. Jones, Esq. 
Box L27> : 
Charleston, West Virginia 


W. F. Laird, Esq. 
09 North Front Street 
Columbus, Ohio 


E. H. Laylin, Esq. 
Eagleston and Laylin 
16 East Broad Street 
Columbus, Ohio 


Charles S. Rhyne, Esq. 
Bryce W. Rhyne, Esq. 

Jd. Parker Connor, Esq. 
726 Jackson Place, N. W. 
Washington 6, D. C. 


The Honorable Fred Fugazzi 
Mayor of the City of Lexington 


Lexington, Kentucky 


John R. Cook Esq. 
Corporation Counsel of 
City of Lexington 
Lexington, Kentucky 


Foster Ockerman, Esq. 
Special Counsel of the 
City of Lexington 
Lexington, Kentucky 


The Honorable Thomas Nunan 
Mayor of the City of Winchester 
Winchester, Kentucky 


The Honorable John Moloney 
Mayor of the City of Covington 
Covington, Kentucky 


C. Oscar Berry, Esq. 
Karl Michelet, Esq. 

lith and H Streets, N.W. 
Washington, D. C. 


Julian De. Bruyn Kops, Esq. 
Roy D. Boucher, Esq. 

25 N. Main Street 

Dayton 1, Ohio 


James 0. Watts, Jr., Esq. 
Caskie, Frost, Davidson & Watts 
925 Church Street 

Lynchburg, Virginia 


Alfred P. Ramsey, Esq. 
William Baxter, Esq. 
Richard F. Ober, Esq. 
1707 Lexington Building 
Baltimore 1, Maryland 


James A. Biddison, Esq. 
1757 Lexington Building 
Baltimore 1, Maryland 


Maurice W. Jacobs, Esq. 
Room 214 City Hall 
Cincinnati, Ohio 


Walter E. Beckjord, Esq. 
Peck, Shaffer & & Williams 
P. 0. Box 960 
Cincinnati, Ohio 





John Hopkins, Esq. Melwood Ws Van Scoyoc 
702 McClure Building 712 Barr Building 
Frankfort, Kentucky Washington 6, D. C. 


Hugh Bearden, Esq. William Howland, Esq. 

Security Trust Building Bannon, Howland and McCurdy 

Lexington, Kentucky 325 Mason Building 
Portsmouth, Ohio 

Morton L. Simons, Esq. 

New York State Public Service Commission 

55 Elk Street 

Albany, New York 


Charles T. Lawton, Esq. 
J. H. Nathanson, Esq. 
Safety Building 
Toledo, OnLo 


J. Gardner Ashcraft, Esq. 

Ed. C. O'Rear, Esq. 

Kentucky Public Service Commission 
Frankfort, Kentucky 


Lloyd B. Harrison, Esq. 
District Building 

14th and F Streets, N. W. 
Washington 4, D. C. 


E. V. Leach, Jr., City Solicitor 


City Building 
Portsmouth, Ohio 


Abraham R. Spalter 
Commission Staff Counsel 


June 7, 1955 





REPLY BRIEF FOR PETITIONER, .- 
THE DAYTON POWER AND LIGHT COMPANY, 
1 IN REPLY TO BRIEF FOR INTERVENOR, 
COMMONWEALTH NATURAL GAS CORPORATION 


No. 13,525 


UNITED STATES COURT OF APPEALS 
' FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 


THE DAYTON POWER AND LIGHT COMPANY, 


pals 
at of APP PETITIONER, 


si ui si ro cireuit V 
_ 5 O¢! FEDERAL POWER COMMISSION, 
WED \ LY 
Fae Ss yao” RESPONDENT 
gga UNITED FUEL GAS COMPANY, 
@ENTRAL KENTUCKY NATURAL GAS COMPANY, 
COMMONWEALTH NATURAL GAS CORPORATION, 
- THE KENTUCKY CITIES, 


INTERVENORS 


ON PETITION FOR REVIEW OF AN ORDER OF THE 
» FEDERAL POWER COMMISSION 


Julian de Bruyn Kops 
“ at D. Boucher 
; Gas & Electric Bldg. 
Dayton 1, Ohio 
Attorneys for Petitioner, 
The Dayton Power and Light 
February 6, 1957 Company 








oa No. 13,525 


REPLY BRIEF FOR PETITIONER, THE ; 
F DAYTON POWER AND LIGHT COMPANY, : 
‘ IN REPLY TO BRIEF FOR INTERVENOR, 
COMMONWEALTH NATURAL GAS CORPORATION 
Commonwealth Natural Gas eénpowa tien (Common- 
wealth) has filed a Brief in this case in alleged sup- 
‘ port of the CD rate form. At the hearing below, Com- 
monwealth presented a witness. But his testimony was 
directed almost entirely to his Company's desire to have 


a high level of demand charge and a low level of commodity 





charge. What Commonwealth really contended for was the 
| classification of more costs to demand and less to com- 
- “modity; - all of which, of course, has nothing to do 
with» the rate form. Commonwealth's witness testified: 





"I believe any time you take any amount 
out of the demand and put it into the 
commodity, as against the rate we are 
. paying right now, it would increase our 
average cost of gas. R. 3161- 3162. 
ey 3 Commonwealth's attorney clearly demonstrated his failure 
to recognize that the issue in this case does not in- 
volve the relative levels of the demand and commodity 
charges. Categorizing his witness' testimony, he said: 


"**#* He is talking here about a form 


“ of rate, namely he wants a high de- 
: meud and a low commodity." R. 3239- 
3240. 
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The Commission's counsel corrected Commonwealth's 


misapprehension of the issue in this case: 


"T think Counsel for Commonwealth 

may be the one who is possibly under 
a misapprehension as to what is the 
form of rate, not the level of the 
demand, that is a high demand and 

&@ low commodity. That is not the 
form of rate that is being discussed 
here ***" R, 3240. 


The rate form issue in this case involves 


only the method of collecting the demand costs after 





the total costs have been classified into the demand 
and commodity components. That Commonwealth still 
fails to understand this fact is proved by the under- 
scored statement at pages 15-16 of its Brief, where 
it says: 


"eee If the commodit e at w 
Commonwealth buys its gas were reduced 
by as much as four cents, Commonwealth 
could provide a rate to its distributors 


which would enable Commonwealth to in- 
rease its sales by as much as er cent 


over a period of years, assuming a static 


price of competitive fuels. 
We submit that Commonwealth's Brief is entirely inap- 


posite because there is no issue before this Court at 


this time that the level of the demand charge is either 





too high or too low. There is not a scintilla of 


evidence in the record to support Commonwealth's 





argument that: 


"*** assuming that the Commission 


should establish the same demand 


charge in dollars and cents, a 


larger proportion of the cost of 
service will be collected in the de- 
mand component under a CD rate form 
than under an LS form, since under 


the CD rate form the demand charge 
is based upon a maxjmum day's take, 
which is always higher than the 


average da @ maximum month." 

(Emphasis supplied.) Commonwealth 
Brief, page le. ! 

WHY, OF COURSE FEWER DEMAND COSTS WOULD BE COLLECTED 


UNDER THE LS RATE THAN UNDER THE CD RATE ASSUMING THE 
SAME DEMAND CHARGE IN DOLLARS AND CENTS! But who ever 
heard of the Commission fixing "the same demand charge 
in dollars and cents"? And who ever advocated such a 
ridiculous rate? It is elemental that if the LS rate 
is adopted, and billing demand is related to the daily 
average of the peak month deliveries, the level of 
the demand charge will be substantially higher than the 
level of the demand charge when related to the single 
peak day deliveries. And this fact, which no one 
familiar with rate-fixing procedures will deny, ‘proves 
that Commonwealth can buy gas as cheaply under the 
average day method as under the CD method. 

Commonwealth has one large industrial retail 


customer representing 50% of its business (R. 1935), 
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and sells all the rest of its gas at wholesale under 
CD rates. R. 1941, 3274. Therefore, it obviously 
is in a much different position than is Portsmouth 
of Ohio, which sells gas only at retail and, like 
Columbia, cannot sell its retail gas under a CD or 
any other "guaranteed wage" rate form. Common- 
wealth's witness did not contend that the CD rate 
form should be forced upon Portsmouth of Ohio. He 
testified: 

"Mr. Boucher: Are you willing to 

state now *** that where the situation, 

or the class of service rendered by a 

given wholesale customer of a given 

Columbia company may be entirely 

adifferent from that of Commonwealth, 

that a different type of rate form 

might be proper? 

THE WITNESS: I wouldn't know. I 

would have to look at the figures 

on that particular company, and so 

on. I couldn't say right off the 


bat that it would or wouldn't." 
R. 1935. 


Unlike the Commission in this case, which did not 

"look at the figures" on Portsmouth of Qhio, Common- 
wealth's witness recognized that you can't determine 
a just and reasonable rate form simply by looking at 


the Seller's Olumbia's) figures, - you must consider 


each Buyer's situation, too. 


Because of its large industrial customer, 


and only because of it, Commonwealth sells gas ata 


oo 





64% load factor. R. 1936. This fact clearly ex- 


plains why Commonwealth desires as high a demand 
charge, and as low a commodity charge, as possible. 
The further fact that it sells its gas under oD’ 
rate forms also explains why Commonwealth favors 
that rate form. 

No one in this proceeding has ever ob- 
jected to Commonwealth's being allowed to buy its 
gas from Seaboard under a CD rate form. ‘Nor has 
Commonwealth ever objected to Portsmouth of Ohio 
being allowed to buy gas from United Fuel under a 
rate form different from the CD. Both Columbia and 
the Commission argue in their Briefs thet the CD is 
necessary to prevent discrimination among the customers 
themselves. Yet Commonwealth's witness, who was the 
only non-Columbia witness in favor of the CD, did not 
claim that all of Columbia's wholesale customers 
should be forced to buy under that form of rate. 

Let it be clearly understood, bs Dayton and 
Portsmouth of Ohio believe that Commonwealth should 
be allowed to buy its gas from Seaboard under a CD 
rate if it wants to, and with as high a level of de- 


mand charge as it can get! Conversely, however, Dayton 


and Portsmouth also believe that they, too, should 
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be allowed to buy gas at the lowest possible 

average cost per Mcf computed in the light of the 
conditions under which they are required to operate 
in their service areas. Columbia would make the 

CD rate form applicable to every single wholesale 
customer of every one of its subsidiaries, regard- 
less of the significant differences in the operating 
conditions among those customers. It was, of course, 
easy for the Commission to give Columbia what it 
wanted, - ignoring the customers' different operating 
facts of life. But it is the exercise of this easy 
way out to which we object, and which we submit was 
unlawful. We submit that the Commission, in design- 
ing rate form, owed a duty to Portsmouth to examine 
its operating facts as well as the operating facts 
of United Fuel. Its failure to exercise that duty 
constitutes reversible error. 

Commonwealth (as do Columbia and the Conm- 
mission) relies upon the fact that the Commission in 
Opinion 225 approved a CD rate form for sales made 
by Seaboard (a Columbia company), and it argues that, 
ergo, the CD rate form should be approved for United 


Fuel. What are the undisputed record facts concerning 


_- 


a 





a 





Seaboard? They are that: 


1. Seaboard is a long-distance pipe- 
line company, consisting primarily 
of two long transmission nian 
(R. 734, 4566); 


2. CR. 73h) has no storage facilities 
R. 3 


Ie a eens * ai no retail customers 
(R. 734 | 

4. Seaboard has no business sub ject 
to the jurisdiction of any Com- 
mission other than the Federal 
Power Commission (R. 734) 5 


5. Seaboard has no LPG plant or 
other peak-shaving facilities 


(R. 735); 


6. Seaboard has gnly one source of 
supply (R. 735, 4595); and 


7. Seaboard sells to companies which 
only recently converted from manu- 
factured to natural gas (and there- 
fore have large peak shaving plants), 
whereas United Fuel sells to Ports- 
mouth which has been retailing 
natural gas for many years (Re 720). 
United Fuel, on the other hand, has (i) vast storage 
facilities, (ii) both wholesale and retail customers, 
sales to which are not subject to the Federal Power 
Commission's jurisdiction, (iii) vast propane (peak 
shaving) facilities, and (iv) many sources of supply. 
It is, therefore, obvious that the operations of Sea- 
board are so clearly different from those of United 


Fuel that Opinion 225 can have no significance here. 
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(If anything, the record in this case clearly dis- 


closes that Seaboard's customers want to buy their 
gas under the CD rate form because their operations 
are so different from those of the Ohio and Kentucky 


customers.) Important, too; is the fact that Colum- 
bia does not compete at retail with Washington, Balti- 
more and Commonwealth, whereas it actively competes 
with its wholesale customers in Ohio. The Commission 


wholly overlooked the fact that United Fuel literally 
sells gas at retail right across the street from 
Portsmouth's customers. We submit that its May llth 
action was, therefore, erroneous, and that the argu- 
ment propounded by Commonwealth is inapposite. What- 
ever reasons the Commission may have had to give 
Seaboard a CD rate form, - they are certainly not 
applicable here. 

Other arguments contained in Common- 
wealth's Brief are the same as those in the Commis- 
Ssion's and United Fuel's Briefs, to which Reply Briefs 
are filed simultaneously herewith. 


CONCLUSION 
Because Commonwealth has a large industrial 
customer (Allied Chemical & Dye Corporation) which 
buys 30,000 Mcf per day at a very high load factor, 


hes 





it wants to buy its gas from Seaboard at rates 
containing a high level of demand charge and a 
low level of commodity charge. Commonwealth's 
entire presentation was made with this specific 
goal in mind. Since, however, : 

"The proceedings did not deal 

with the dollars and cents , 

amounts to be embodied in the. 

rates of (United Fuel) (the rate 

level) ***" (United Fuel's Brief, 

page 3), 
Commonwealth's position has been propounded in the 
wrong case and at the wrong time. For the Commission 
itself, in the May 11th order, stated that: 

"#*#*% the rate level, as well : 

as the amount of the demand | 

charge, awaits our future de-. 

termination." (Emphasis sup- 

plied.) R. 6842, last sentence. 
For this reason, Commonwealth's arguments are not 
relevant to the determination of the issue in this 


case. 


Respectfully submitted, 


Julian de Bruyn Kops 


Roy D. Boucher | 
Attorneys for Petitioner, 
The Dayton Power and Light 
February 6, 1957 Company > 
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NO. 13,528 : 
REPLY BRIEF FOR INTERVENOR, THE DAYTON 
POWER AND LIGHT COMPANY, IN REPLY TO 
ANSWER BRIEF OF INTERVENOR, UNITED FUEL 
GAS COMPANY 7 
Columbia, in its Brief, had a great deal to 
say about its so-called "tremendous fixed costs," and 
gave that argument as a primary reason for the CD rate 
form. It hammered hard at Dayton and Cincinnati but, 
except for its feeble attempt to destroy its contract 
with Portsmouth, it scarcely mentioned Portsmouth at 
all. We submit that Portsmouth, a small customer, has 
as much right to full consideration of its problems as 
any other customer, regardless of size. It did not re- 
ceive that consideration before the Commission, and 
Columbia apparently will try to have this Court minimize 
Portsmouth's position, too. : 
| At page 48 of its Brief, Columbia states: 
"#** Sales to Portsmouth represent a 
relatively small portion of United's 
total sales. Thus, it is unreasonable 
to assume that the managements of the 
Respondent Companies (sic. United Fuel 
and Central Kentucky, intervenors) would 
have incurred the time and expense in- 
volved in the current proceedings merely 
to ‘control Portsmouth! ***" i 
This statement, we submit, constitutes a clear admis- 
sion by counsel that the CD rate form is not now, and 


never has been, necessary for application to Portsmouth. 


It demonstrates emphatically that Portsmouth has simply 


been caught in the web of the giant Columbia System's 
juggernaut approach to the rate form problem. 

The City of Portsmouth lies on the north side, 
- the Ohio side, of the Ohio River. For this reason, 
and for no other, the Federal Power Commission is able 
to control United Fuel's rate to The Portsmouth Gas 
Company. Yet this geographical fact, and it alone, has 
caused Portsmouth to be caught in Columbia's CD net. 
United Fuel has thirteen wholesale customers in West 
Virginia, - yet it has never even asked the West Virginia 
Commission to permit it to apply the CD rate form to 
those customers. The fact is that were Portsmouth on 
the south bank, - the West Virginia side, of the Ohio 
River instead of on the north bank, it would not have 
been caught in the CD vice. 

Before the Natural Gas Act was passed, Ports- 
mouth asked the Congress for protection against United 
Fuel. It favored passage of the Act because it believed 
that a Federal regulatory agency would help it, not crush 
it. An attorney for the City of Portsmouth testified be- 
fore the House Committee on Interstate and Foreign Com- 
merce on March 25, 19357, and he forcefully explained the 
unduly preferential position of United Fuel over The 





Portsmouth Gas Company. The Natural Gas Act was later 
passed, and from 1938 to 1953 Portsmouth received the 
protection it had fought for. It was not until the Com- 
mission's decision in this case that the interest of 
Portsmouth's consumers failed to receive the protection 
of the Commission from the over reaching strong arm of 
Columbia. We ask the Court to consider Portsmouth's 
position and that of its consumers. Attached hereto as 
Appendix A is the testimony given to the House Committee 
before the Act was passed. We submit that it enforces 
our contention that the Commission has, by its May ate 


order, granted to United Fuel a rate form which results 


in undue preference to United Fuel and undue distrimina- 


tion against Portsmouth. | 

Neither Columbia, nor the Commission, nor 
Commonwealth considered the fact that Section 1 of the 
Act is as applicable to this case as are Sections 4 and 
5. The Congress passed the Act because, as it provided 
in Section 1, regulation is necessary in the public 
interest. We submit that the public interest of Ports- 
mouth and its consumers was sacrificed to satisfy the 
insatiable desire of the Columbia people for a system- 
wide CD rate form. In its May llth order, at R. 6841, 





the Commission said: 
"The nonaffiliated customer, Portsmouth, 
takes only about 1% of the jurisdictional 
sales." 
That 1% may not be important to the Commission and to 
Columbia, but it is vitally important to The Portsmouth 
Gas Company and to the people of Portsmouth. It was 
manifest error for the Commission wholly to ignore 
Portsmouth, and its error can now be corrected only by 
action of this Court. The May llth order should be re- 
versed to protect Portsmouth and its consuming public. 
Columbia would justify its imposition of the 
CD rate form on Portsmouth on the theory that: 
"*** the Commission had to protect each 
wholesale customer against the actions 


of other wholesale customers." Columbia 
Brief, page 38. 


United Fuel has five jurisdictional wholesale customers, - 


Ohio Fuel, Manufacturers, Seaboard, Central Kentucky, - 
all sisters in the Columbia family, and Portsmouth. It 
is, indeed, difficult to see the need for Columbia to 
have "protection" against the actions of Portsmouth 
which, as we have seen, buys only 1% of the gas sold 
by United Fuel in interstate commerce. The argument 
is, we submit, simply absurd. FURTHERMORE, NOT A 
SINGLE NON-AFFILIATED COLUMBIA CUSTOMER PRESENTED ONE 








WORD OF TESTIMONY ALLEGING DISCRIMINATION IN FAVOR OF 
ONE CUSTOMER AGAINST ANOTHER. ‘The only non-affiliated 
Columbia customer which presented any testimony in 
support of the CD rate form was Commonwealth, - and 
its testimony was directed to its desire to buy its 
gas from Seaboard under rates containing a relatively 
high level of demand charge and a relatively low level 
of commodity charge. There is, therefore, not &@ scin- 
tilla of evidence in the record to support Columbia's 
charge that "*** the Commission had to protect eee 
customers Ohio Fuel, Manufacturers, Seaboard and Central 
Kentucky "*** against the actions ***" of customer 


Portsmouth. 


In its Brief, Columbia justifies the CD rate 


form on the grounds that Washington Gas Light Company 
(Washington) and Baltimore Gas & Electric Company (Bal- 
timore) supported it. Both the Examiner and the Com- 
mission in its May llth order stress this point. see, 
e.g., the May llth order at R. 6841, where the Commis- 
sion states: : 

"Tt is noteworthy that *** Washington HEH 

and Baltimore *** support the application 

for the CD rate form in these proceedings." 
But what are the undisputed facts on this point? Op- 


ponents of the CD rate form at the hearing below were 
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the Commission's Staff, Cincinnati, the Kentucky Cities, 
Portsmouth, and Dayton. They presented a total of five 
(5) witnesses, all of whom were duly sworn and all of 
whom testified in opposition to the CD rate form. Every- 
one of those witnesses was subjected to exhaustive cross- 
examination. Conversely, however, neither Washington 

nor Baltimore presented a single witness who could be 


subjected to cross-examination! We submit that it was 


unjust, unreasonable and clearly arbitrary for the Ex- 


aminer and the Commission to rely so completely, as 
they obviously did, upon the unsworn, uncorroborated 
"testimony" of Washington's attorney. The Commission's 
own Staff pin-pointed this unlawful action when they 
stated: 


"Staff Counsel is admittedly non-plussed 
by the almost abnormal reliance by the 
Examiner on Washington's brief and his 
disregard of the testimony of Staff's 
expert witness. Washington's position, 
views and beliefs were never put on the 
record through a witness who could be 
subjected to cross~-examination. On the 
other hand, just as one example, Staff 
witness' testimony and exhibit showing 
beyond peradventure of doubt that the 
rate form heretofore prescribed by the 
Commission proved fairly satisfactory 
for sales to the very customers for whom 
United Fuel now proposed the CD form of 
rate is not even mentioned or touched 
upon by the Examiner (and, we add, b 
the Commission in its May llth order). 
This, despite the fact that such testi- 
mony of Staff Witness (Exhibit No. 44; 





Tr. 2029-2045), is completely uncontroverted. 


We draw one further note, that the Examiner 
in his discussion of Washington's brief leaves 
the impression that Washington's position is 
the same as that of Commonwealth Natural Gas 
Corporation. The facts of record are other- 
wise. Commonwealth, the only one of Atlantic 
seaboard's customers intervening in the case 
to put a witness on the stand, left no doubt 
on the record that its only interest in the 
proceeding was "high demand" and "low com- 
modity" charges (Tr. 3181, soe ae) 
eet parenthetical phrase added.) R. 6572 

Commission Staff's Exceptions to Initial 

Decision of Presiding Examiner). 
It was, we submit, a clear denial of due process for 
the Commission to force the CD rate form upon Portsmouth 
on the grounds (R. 6841) that "*** Washington *** and 
Baltimore *** support the application for the CD rate 
form in these proceedings." Certainly no court of law 
would ever decide a case on the basis of self-serving 
declarations of a party's lawyer, the party not having 
taken the witness stand. The Federal Power Commission, 
with all the freedom of action it has as an administra- 
tive body, cannot deny due process of law. We submit 
that, in this case, it unlawfully denied due process to 
Portsmouth by relying upon the unsupported self-serving 
statements of Washington's and Baltimore's counsel. 

The Commission's May llth affirmance of the 


Examiner's decision should be reversed because, as the 





Commission's own Staff stated: 


"The Examiner erred in not finding 

that the contract demand rate schedule 
is unjust, unreasonable, unduly dis-" 
criminatory and preferential and other- 
wise unfair for a natural gas company 
that is also engaged in the retail 
distribution of natural gas in the same 
manner as the wholesale customer." 


R. 6585. 
Because United Fuel sells gas at retail right across 
the street from Portsmouth's customers (see Appendix 
A attached hereto), it was error for the Commission 


to allow United Fuel to shackle Portsmouth with the 


CD "guaranteed wage" rate form. The May 11th order 


should be reversed. 


Respectfully submitted, 


Julian de Bruyn Kops 
Roy D. Boucher 


Attorneys for Intervenor, 
The Dayton Power and Light 


February 6, 1957 Company 





APPENDIX A 


EXCERPTS FROM 
"HEARING 
BEFORE 
THE COMMITTEE ON 
INTERSTATE AND FOREIGN COMMERCE 
HOUSE OF REPRESENTATIVES 
SEVENTY-FIFTH CONGRESS 
FIRST SESSION 
ON | 
H. R. 4008 
TO REGULARE THE TRANSPORTATION AND SALE OF 
NATURAL GAS IN INTERSTATE COMMERCE | 
AND FOR OTHER PURPOSES : 


MARCH 24 AND 25, 1937" 


%* & 


"STATEMENT OF W. L. DICKEY, CITY 
ATTORNEY, PORTSMOUTH, OHIO" 


MR. DICKEY. Mr. Chairman, I will ee to be as 
brief as I can. 


THE CHAIRMAN. First, give us your name for the 
record, and your official designation. ! 


MR. DICKEY. My name is W. L. Dickey. i am city 
attorney, Portsmouth, Ohio. 


THE CHAIRMAN. Thank you. 


MR. DICKEY. I would like to give you a brief 
history of the Portsmouth situation down there, which 
I think is a condition or set-up which if this bill 
passes will be applicable to those conditions as they 
exist. 


I will try to be very brief, Mr. ier: I am 
the director of law of the city of Portsmouth, and 
stating the case, the United Fuel Gas Co., which is a 
subsidiary of the Columbia Gas & Electric Gain delivers 
the gas wholesale to the gate of the city of Portsmouth; 
the Portsmouth Gas Co. is a subsidiary of one of the 








other companies, the Associated Gas & Electric Co., and 
distributes this gas to the burner tips in the city of 
Portsmouth. 


In 19352 we passed a rate ordinance, fixing rates to 
the consumer, at 40 cents per thousand. That action was 
appealed by the United Fuel Gas Co. to the Utilities 
Commission of Ohio. We have been wrestling around with 
that case before the utilities commission since that 
time. 


We did not have many grievances to find with the 
Portsmouth Gas Co. other than some attempts that they 
contained in their cost of production, or delivery, and 
they were eliminated. The next question, however, arose 
as to the matter of costs. We at that time did pass 
some legislation in Ohio putting the United Fuel Gas 
Co. under the jurisdiction of the Utilities Commission 
of Ohio. They were ordered to submit their records to 
show that the gate rate as well as the Ohio River rate 
was reasonable and just, and that they refused to do, 
appealing the matter to the United States district 
court, where we have had 2 years on the matter, and it 
is still pending in that court. 


3 They were objecting to the jurisdiction of the 
Utilities Commission of Ohio, given to the commission 
through the legislation that we had passed. 
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Now, the United Fuel Gas Co. is charging at the 
gate, to the distributing company, 37 cents. In the 
Columbia gas controversy, or rate case was a case in 
which the Columbia Co. carried its fight to the Supreme 
Court of Ohio, and wiil probably end in the United 
States Supreme Court, where the company was charging 
all the way from 18 to 24 cents, using the Ohio River 
pate charge. Now, regardless of whether that is a 
reasonable charge, they are selling, as I stated 
before, gas to the Portsmouth Gas Co. at 357 cents. At 
New Boston, a city of approximately 8,000, lying 
immediately east of Portsmouth proper, and is surrounded 
on three sides by the city, and the streets only separate 
the two cities, and across the street, the United Fuel 
Gas Co. is distributing at the burner tips gas at 40 
cents per thousand. They are further selling to the 
Ironton Distributing Co., 30 miles east of Portsmouth, 
and on the Ohio River, gas at 40 cents. And right 
across the river they are selling gas at about 29 cents. 
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And, a little farther west the rate to the 





MR. MARTIN (interposing). How do they cross the 
river? ; 


MR. DICKEY. They cross the river between Huntington 
and Ironton at one place and then they cross it again 


MR. MARTIN. I mean how do they cross it? 


MR. DICKEY. By laying the line on the bottom of 
the river. Furthermore, the United Gas Fuel Co. is 
selling gas to the Wheeling Steel Corporation at 
Portsmouth at a rate less than 25 cents. I have not 
been able to verify that, but I have been told, informed 
by different sources that it is as low as 21 cents. 


Those are some of the figures’ that I wished to give 
you gentlemen because in the passage of this bill, if 
this bill becomes effective, the application of this 
bill will apply specifically to our conditions there. 
This is probably one of the most outstanding cases in 
the country in which legislation of this kind will 


apply. | 
MR. MARTIN. May I ask you a question? 


MR. DICKEY. Yes. 


MR. MARTIN. Do you claim that these different 
ranges in rates, from 25 to 40 cents, are under 
practically the same conditions as to production, 
transportation, and distribution? : 


MR. DICKEY. Yes; they all come from the same line 
and is gathered from the same territory. _ 


Now, this gas distributed in Portsmouth is gathered 
in some lines in West Virginia, extending into Kentucky. 
They have in those localities an abundant supply of 
natural gas. It comes north into Ohio and some of it 
goes East. And furthermore, we have considerable 
distress gas in that territory. Now they talk about 
consumption; they talk about the production, or the 
available supply of gas not being sufficient. These 
pipe lines come over there and gather that gas up and 
transport it across the river into Ohio and other 
places and are so arranged that a great many people in 
West Virginia and Kentucky cannot get their gas into 
the pipe lines. As an illustration, they make a 





contract with an indivicual, or with some small company, 
to take so much of their gas as the market will require 
or the industry may demand into the pipe line. The 
pressure has to be maintained at the higher pressure 
for them to get in their gas. That is my explanation 
of distress gas in this locality. 


Now, we have tried in every way that we can to 
reach an agreement with the United Fuel Gas Co. in order 
to get gas at a reason- 
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able price and at rates this company is distributing it 
to other cities around Portsmouth. And I might say that 
the United Fuel Gas Co. distributed gas to Sciotoville, 
which lately came into the city of Portsmouth, and is 
only divided now by streets, and since Sciotoville came 
into the city of Portsmouth the United Fuel Gas Co. has 
sold its holdings to the Associated Gas & Electric Co., 
which is the Portsrouth company, in order to evade the 
jurisdiction of the Utility Commission of Ohio. 


Now, sometime ago, a year or so ago, when I was 
here in your city, I was given the opportunity of 
writing a sentence or a clause into H. R. 12680, which 
was a bill to place the utilities under the jurisdiction 
or protection of the Interstate Commerce Commission. 

And I might say here that the natural-gas companies, 

as far as I am able to discover, are the only utilities 
that were not included in national or State legislation 
for the purpose of regulating interstate commerce. 


I do not krow how that happened, but, nevertheless, 
they were not regulated by the Interstate Commerce Com- 
mission. And we are attempting to regulate them in 
Ohio through the utilities commission, and that is why 
we are in the United States court. 


THE CHAIRMAN. Before you leave that. Do I under- 
stand that the pipe line comes through the city of 
Portsmouth and goes on up into the State? 


MR. DICKEY. No; they dead-end into Portsmouth, 
but the line crosses the river east and comes into Ohio. 


THE CHAIRMAN. What is the length of that dead-end? 


MR. DICKEY. The dead-end from the source of supply 
or from the Ohio River? 
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THE CHAIRMAN. The main line. 


MR. DICKEY. Well, that is the main line. There 
are two main lines; one crosses the river about 15 
miles east of Portsmouth. 


THE CHAIRMAN. The point I had in mind was how 
far the gas was transported from the point of production 
to your city. That was what I was really trying to find 
Out. 


MR. DICKEY. That would be 55 or 60 miles. Both 
lines; the one comes on the south side of the river and 
the other comes on the north side of the river. 


THE CHAIRMAN. Do they contend there is any 
distinction which justifies these different rates for 
different communities? 


MR. DICKEY. I do not think so, Mr. Chairman. 
They have a very large consumer of gas with the 
Wheeling Steel Corporation; they have New Boston; 
they have Portsmouth and other consumers, of gas in 
the immediate vicinity of Portsmouth and New Boston 
which runs very high. 


Now, we have endeavored through the negotiations 
with different finance companies and different people 
that had distress gas to obtain and get additional 
gas into the city of Portsmouth. We have failed on 
numerous occasions through the fact that when these people 
look into it, as to whether they are going to be able to 
finance it or not, in some way, they are unable to do 
so; there is plenty of gas to supply us, but through 
lack of finance, or through interference, or for some 
other reason, it is not transported into that field. 


Now, there have been some questions raised here as 
to section 7 (c) which was discussed rather extensively 
this morning. But, if any | 
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company coming to the city of Portsmouth attempted to 
deliver us gas they would be forced to come before 

your committee, or come here to obtain the permission 
to bring that gas line into the city. My contention 

in this matter is that if they were forced today before 
they could get that done, they would be financially 
embarrassed from sources that work from the bottom, or 
in some way or place and is able to know about those 
things. 


That is the one objection that I do have to section 
7 (c). It would, in my opinion, place that company in a 
position where it would be practically forced into a rate 
case before they could even get in. Now, as an 
illustration, suppose a company makes an application 
to get a permit or certificate of convenience, the com- 
mission or the committee would be forced to go into the 
question of finances to see whether they would be 
capable, which would probably be a good thing. But 
then they would also be forced to go into the source 
of supply of the company and also go into the question 
of the cost of transportation because all of those things 
together make up the rate case. I am afraid we would 
have the trouble of a rate case before they could get a 
certificate of convenience and necessity. And, Mr. 
Chairman that is one of the reasons why we object to 
section 7 (c). 


Now, under the conditions there, people across the 
street 


MR. MARTIN (interposing). Before you go on from 
there I want to ask you a question. 


MR. DICKEY. Yes. 


MR. MARTIN. May I ask you where the ownership of 
this United Co. that supplies Portsmouth is? Where is 
the ownership and control? Is that an independent 
company? 


MR. DICKEY. No; that is a subsidiary of the 
Columbia Gas & Electric Co. 


MR. MARTIN. And is that an independent company, 
or is that a subsidiary? 


MR. DICKEY. Well, the Columbia Gas & Electric Co. 
is the parent company of the United and several other 
companies; they supply them gas which comes into Ohio 
and goes north, and also goes east from there. That 
is a very large company with headquarters, I believe, 
in New York. 


MR. MARTIN. Thank you. 


MR. PETTENGILL. Going back to section 7 (c): 
Among other things, do you not think that is with the 
idea of controlling the situation where others might 
want to go into a field that is already occupied? 


we 


——-, ee 
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MR. DICKEY. Yes. 


MR. PETTENGILL. So they certainly could not 
finance themselves until they got a certificate of 
convenience, showing public necessity. 


MR. DICKEY. That is right. 


MR. PETTENGILL. And when they come down here 
asking for permission to do that they will be required 
to show where the money comes from? 


MR. DICKEY. Yes. 


MR. PETTENGILL. And will have to make a showing 
one way or another of their financial =e and the 
need for the service. 


MR. DICKEY. They probably would, due to the fact 
that if the finances were available at that time they 
could come down here and attempt to show the necessity 
of putting in additional lines, but nay | 
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would be in the position of being forced to obtain the 
finances and put the money on the table before they came 
here to obtain the permit. 


MR. PETTENGILL. Thank you. 


MR. DICKEY. That would make it difficult, I think, 
for them to do. 


MR. PETTENGILL. Of course, if it ets an old- 
established company going into the field, lols would be 
different. 


MR. DICKEY. Yes. 


MR. PETTENGILL. You are dealing now with new ones; 
but if you are dealing with old companies, already 
occupying the field, the financial problem might not 
be of great significance. But a new company, organized 
for the purpose of developing a new field ‘and building 
new transmission pipe lines into the territory, it seems 
to me, would find itself under very great. poe ee 
from the practical standpoint. 


MR. DICKEY. Yes; it would. 


There is one phase of that matter that you called 
my attention to, and I am very glad that you raised the 
question. It seems as though the well-established 
companies would not come in due to the fact that they 
must have some sort of a working arrangement with this 
established company that is there, so we are unable to 
obtain any competition from then. 


MR. PETTENGILL. It seems to me that the established 
company gets sufficient protection because of the close 
contact in the money market; it is fully protected, it 
seems to me. 


MR. DICKEY. Well, I think so. Now, the situation 
in our State, as well as other places I am familiar 
with, is somewhat the same, and that is as long as the 
established company does not have any competition they 
are pretty hard to deal with. They just say--they have 
the usual phrase--that gas usually flows in lines where 
the higher market is offered. Of course, in the East 
here, where in a good many cases they have had artificial 
gas, the outlet here is more inducive than it would be 
locally. But here we are, gentlemen, within a half 
hour to 2 hours! ride to the gas field, and even from 
the southeastern section of Ohio some gas is produced, 
and yet we are forced to pay 37 cents a thousand at the 
gate when right across the street they are charging 40 
cents at the burner tips. We are operating there with- 
out even a contract; we are operating there under this 
plan without a contract. 


: Now, those are some iof the conditions that exist, 
and I wanted particularly to call the attention of the 
members of this committee to them, because I know when 
people draft laws and when they recommend laws they 

are interested in the application of those laws and 
interested, of course, in the results of the application. 
As I said, I simply wanted to point out to you gentlemen 
the situation there and the interest we have in the 
proposition now pending in the United States district 
court, where we have a gas line coming across the river 
and tying into the distributing company, where they 
charge that distributing company only 3 cents less 

than they retail it just across the street. That makes 
it embarrassing for the people of the city of Portsmouth 
down there, and then we do not think it is right. We 
have no regulation, so far as it stands at present, 
unless the United States district court holds that the 
Utilities Commission of Ohio can take jurisdiction over 
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them. If it does not, then we can only rely upon the 
Federal laws and control of them through Federal 
legislation. 
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MR. MARTIN. When you pay 37 cents for gas at the 
gate, what does the consumer pay in Portsmouth, Ohio? 


MR. DICKEY. We are paying 85 cents for the first 
thousand and 68 cents for the remainder, less 5-percent 
discount if paid within 15 days. 


MR. PETTENGILL. What do you think of the question 
which I asked before with reference to section 7 (c) of 
an established company that is already in the field, and 
the investments in the business were made long before 
this bill became a law or was thought of, as to any 
moral obligation that we might owe to the established 
company, if we attempted to impose by law control on 
the source of supply; that is, if we put that new 
hazard on the business, we are under some obligation 
to protect them from unnecessary and ruinous competition. 


MR. DICKEY. In answering that I would say this: 
That I do not believe we have much moral: obligation toward 
these people that could have helped themselves a long 
while before they ever did anything, since they have 
been charging 357 cents to us, and at the same time they 
have been charging the Wheeling Steel Corporation 25 
cents, and distributing gas some 40 or 50 miles away 
at Ironton and other places where the charge is lower and 
they have been getting by with it simply because there 
was no jurisdiction in the State, and no Federal 
jurisdiction, so I do not believe that we owe them much 
moral obligation. I believe they could have helped 
themselves a long while ago and could have helped us 
if they would. 


MR. PETTENGILL. Well, the sticalener ‘inves trent of 
these companies is pretty heavy, if you look at the 
income on the invested capital, and so forth. But, the 
point I am trying to make is the ordinary operating 
expenses, depletion, and things of that kind; that is 
what I would like to think of in passing upon the 
investment and the hazards in the business, depreciation, 
depletion, which falls upon the operation of the business. 


MR. DICKEY. Well, I do think they are making more 
than a fair return on the amount invested. 





MR. PETTENGILL. What do your engineers set up as 
reserve against depletion in a natural-gas field? 
That would depend entirely upon the facts, I assume? 
. MR. DICKEY. Upon the local facts and other 
things that are taken into account. 


Now, these reports, I will say, come from their 
own auditors and it is pretty hard for us to answer 
that question definitely. We have not yet had the 
opportunity of going into their books and auditing 
them. But I will say this, that they buy gas from the ‘ 
individual producers over there as low, I am told, as , 
7 cents; and I have some rather authentic reports in 
my investigation, that it runs up to 9, ll, and 12, 
wherever they can get it, and they sell it for 57 
cents with only 60 miles transportation expense. 
That is undoubtedly a nice sum of money for that 
charge, and it looks to us like it would be a pretty 
good investment. Now I do not know whether I have 1 
answered your question but it is pretty hard for me to < 
give you anything definite due to the fact that we 
have not been able to go into the records of the United 
Fuel Gas Co., and therefore we cannot say. 
- 
de 
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MR. PETTENGILL. It is a big problem; the fundamental 
problem is free competition rather than trying to regulate 
monopoly. 


MR. DICKEY. Yes; now, I do not want to be misunder- 
stood on this matter. Corporations are essential and 
have their rights; they are usuaily financed by the 
individual's money and they should not be trampled and 
hampered. We must deal fairly with them. But I do 
think that if they want to be fair with the individual, 
with the stockholders, and with the public as well they 
ought to be willing and should be willing to place 
their cards upon the table and go along with us, which 


they have absolutely refused to do. ws 
Now, Mr. Chairman, there is one thing further, if x 

you will at me permission, I would like to give you : 

a brief résumé in writing of the situation in Portsmouth 

in order that you may have it for your records. With * 

your permission, I will submit that. “ 
THE CHAIRMAN. You will be permitted to place that P 


in the record. 








MR. DICKEY. All right. That will be very fine. 
Are there any further questions you gentlemen want to 
ask? If not, I thank you for this opportunity. 


THE CHAIRMAN. Thank you, Mr. Dickey. 
Our next witness will be Mr. Robert D. Garver. 


* & 
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CITY OF PORTSMOUTH, 
Portsmouth, Ohio, March 27, 1937. 


Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


GENTLEMEN: When I appeared before your honorable 
body on March 18, 1937, in support of H. R. 4008, which 
was referred to your joint committee, I requested permis- 
sion to file with your committee a written report of 
matters that I discussed on that day. This permission 
was granted, and I am forwarding to you a brief outline 
of the conditions existing in Portsmouth, Ohio, and involv- 
ing the question of interstate commerce in gas. 


In the year of 1932, the city of Portsmouth passed a 
rate ordinance, fixing the rates to be charged for gas 
distributed in the city of Portsmouth at 45 cents per 
thousand, gross, or 40 cents net. The net price was the 
price which the consumer would pay if bills were paid 
within a certain time. The Portsmouth Gas Co. appealed 
from said ordinance to the Utilities Commission of Ohio. 


The Portsmouth Gas Co. purchases its gas from the 
United Fuel Gas Co. under a written contract, paying 
therefor 37 cents per thousand cubic feet. The United 
Fuel Gas Co. crosses the Ohio River a short distance east 
of Portsmouth and again at Portsmouth and claims to be 
exempt from the jurisdiction of the Ohio Utilities Com- 
mission by reason of distributing an interstate commodity 
from West Virginia and Kentucky into Ohio. This gate 
rate charge of 37 cents forces the city of Portsmouth to 
pay to the Portsmouth Gas Co. 85 cents for the first 
thousand cubic feet of gas and 60 cents for the remainder 
of gas distributed. Both of these figures are subject 
to a 5-cent discount if paid within a certain specified 
time. 


Later we had passed by the Legislature of Ohio 
legislation placing all gas companies supplying natural 
gas to other gas companies for distribution under the 
jurisdiction of the Utilities Commission of Ohio. The 
Utilities Commission of Ohio, under authority given by 
this legislation, ordered the United Fuel Gas Co. to 
show the reasonableness of its gate rate at the city of 
Portsmouth. From this decision the United Fuel Gas Co. 
appealed to the United States district 
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court, where it is now pending, on the question of 
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jurisdiction of the Ohio Utilities domtanton over companies 
claiming to be engaged only in interstate commerce. 


The United Fuel Gas Co. distributes to the city of 
New Boston, which is surrounded by Portsmouth, charging 
for gas 40 cents per thousand cubic feet. ‘They also 
distribute at Ironton, 35 miles east, at the same rate, 
and distribute to cities across the Ohio River -- Huntington, 
Ashland, and Russell -- at a rate of 29 or 20 cents. 


When the Columbus (Ohio) rate case was heard, the 
cost of gas at the Ohio River was fixed from 18 to 24 cents 
per thousand. They obtained jurisdiction over these 
companies by reason of them being associated with 
spt ager companies and were not mac at arm's 
engt 


Our present Federal laws exclude pipe ‘lines engaged 
in interstate commerce carrying gas from the jurisdiction 
of the Interstate Commerce Commission. This is made 
specific in legislation or laws governing other utilities 
engaged in interstate commerce, and if they are not 
within the jurisdiction of State laws through which 
they operate, they are not subject to any regulation, 
either State or National. It is for these reasons that 
we are heartily in favor of the passage of bill H. R. 4008. 


Our objection to (c) of section 7 of this bill was 
due to the fact that natural-gas companies already. 
established and operating in a certain community could 
go before the Interstate Commerce Commission in an 
attempt to keep out any other pipe line when it attempted 
to secure a certificate of necessity, require the 
political subdivision that it was serving to engage in 
what would practically be a rate case before the Commis- 
sion. This would involve a great deal of time and much 
delay in securing gas from other companies, and ina 
measure would eliminate competition. | 


However, we are very much in need of tide bill and 
will not interpose any further objections, leaving the 
matter to the good judgment of your committee, and hope- 
ful that the bill will be reported out favorably and 
passed as soon as possible by Congress. : 


Thanking you for your consideration when I appeared 
before the committee, and hoping that this communication 
explains our position in this matter, I am, 


Yours respectfully, 
W. L. DICKEY, Director of Law. 
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EPLY T EF_OF ITED A OMPA 
AND CENTRAL KENTUCKY NATURAL GAS COMPANY. 


This Court has undoubtedly observed the length 
of the brief filed by United in these proceedings and 
wondered about its prolixity. It is beautifully bound 
and printed. However, with the appendix, it consists 
of 145 pages, although the Rules of Court provide that 
briefs shall not exceed fifty pages without leave. The 
Portsmouth brief is only forty-four pages and the Com- 
mission's brief only thirty-seven. United outdoes its 
nearest rival by over one hundred pages. It is sub- 
mitted that this is typical of United's approach to 
the problems of this case. It has been their policy 
to overwhelm anything in the path by number of briefs, 


length of briefs, number of witnesses, quantum of 


testimony, number of lawyers, number of accountants 


and number of vice presidents. The long, costly, 
wearing processes of this case are only illustrative 

of this premise. United and the Columbia Gas System 
have determined that they will have the contract demand 
form of rate no matter what the cost or how much time 
is consumed. If this is to be the administrative 
process, Portsmouth can ill afford to be in the same 
hearing room with the Columbia Gas System. The 


voluminous brief is the latest representative step. 





As concerns the content of United's inist. 
there is little which has not already been argued. 

The arguments advanced, although lengthy, may be 
simply and succinctly answered. The argument which 
United considers of importance is that, if there are 
tariff provisions which permit of discrimination, the 
Commission can correct such unfairness in a discrimina- 
tion proceeding upon application (Br. 19). In other 
words, Portsmouth can file a discrimination charge 
against the Columbia System before the Commission. 
That doesn't sound like a fair fight. Nor does it 
sound like a fair proposal to approve a tariff which 
will permit discriminatory practices. It seems rather 
that the Commission should only approve Z tariff which 
will preclude, not invite, discrimination. This it 
has failed to do. : 

United argues that the space heating load 
has increased since World War II. This is conceded. 
It was argued strongly - more than now - in the 
hearings which resulted in Opinions 258 and 258-A, 
which rejected the contract demand form of rate and 
this tariff. Now United hoists the banner of space 
heating aloft to justify the contract demand. We 
are at a loss to understand how the increase in space 


heating can be now considered a complete justification 





for contract demand when previously it was not con- 
sidered to be such. 


While unwilling to concede that any finality 


may be attributed to Opinions 258 and 258-A, United 


reveals that the problem gives it pause when it attempts 
to show that the opinions never became final (Br. 67). 
This position is not tenable. Opinions 258 and 258-A 
stand firm, without appeal or reversal. There was a 
dollar settlement in the dockets out of which these 
opinions arose, viz. G-1781 and G-2055. But the 
billing and tariff provisions and operations thereafter 
were on a non-contract demand basis until the new 
filings in separate dockets. It cannot be denied that 
the present opinion of the Commission amounts to a 
reversal of its previous final orders. 

United argues that Portsmouth does not have 
an effective contract under the Mobile and Sierra 
decisions (Br. 72-73). Appendix I to our original 
brief is the contract between Portsmouth and United 
dated October 22, 1931. This contract was last extended 
on October 26, 1938 by correspondence (Appendix I (g) 
our original brief) by this language: "We will agree 
with you to extend the expired contract in all of its 
terms for another year from November lst, or until we 


can conclude a new contract." United argues that 





this language means that the contract was to expire 

not later than November lst, 1939; it seeks to change 
the words "until we can conclude a new eontract" to 
"unless we can sooner conclude a new contract." This 

is not construction; it is reconstruction. The language 


can mean but one thing - that if a new contract was not 


concluded by November lst, 1939, the old contract was 


extended until such contract was concluded. To suggest 
otherwise is to joust with windmills. Failing in this, 
United argues that the contract is not an "all require- 
ments" contract and that its obligation is the same as 
under the contract demand form of pate. This conclusion 
evidences much study but lacks logic. The contract 
provides that United shall deliver "a sufficient supply 
of natural gas at all times to meet the requirements of 
the business" of Portsmouth. This is subordinated to 
certain prior contracts of United but not to deliveries 
to Ohio Fuel, Manufacturers or Atlantic Seaboard. 

United seeks solace in the contract provision that it 
need use only "due diligence" suggesting that this makes 
the contract demand the same as the Portsmouth contract. 
This is specious reasoning and is easily thwarted when 
it is understood that the obligation of due diligence 
under the contract is related to "the requirements" 


whereas the obligation of the contract demand relates 





only to the supply of the contract demand, perhaps much 
less than the requirements. The complete answer to all 
is the express finding of the Commission that the 1931 
all requirements contract is an effective service 
agreement between the parties. United desperately 

argues that since the rates have been altered since 

1931, the contract may be altered unilaterally to change 
from all requirements to contract demand. No authority 
is cited for this position and none can be. The converse 
would seem to need no citation of authority as it is 


basic law. A mutual alteration, modification, revocation 





or amendment of one clause, term or provision of a 


contract does not affect the other clauses, terms or 
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provisions of the contract unless the intention to do 


ey 


so is clear and unequivocal. 


REPLY TO BRIEF OF FEDERAL POWER COMMISSION x 


The brief of the Commission can be accepted 
only with tongue in cheek when it is considered that 4 
Commission staff counsel now advocate before this Court 
that which they violently denounced before the Commis- 
sion, viz. the tariff provisions of the contract form 
of rate. j 
Commission counsel seek justification for 
this contract demand form of rate in the tripling of 
facilities and the doubling of sales of United Fuel re 
(Br. 5). This is the only change of consequence cited 


as a predicate for the Commission change of heart. The 
reasoning is abstruce. The changes are of degree and 
not of nature. Such evidence does not even tend to 
sustain the burden of proof with which United was faced 
in seeking the change from requirements to contract 
demand. 

Commission counsel argue that rate making is 
a quasi-legislative function (Br. 18). “They then insist 
that the binding effect of precedent has no application 
to the legislative determinations of an administrative 
tribunal. Impressive authorities are cited for this 
position. We take no issue with this; it may be good 
law but concerns us not here. We are here concerned 
with the form of rate - the legality of tariff provisions - 
the fairness of the terms of a contract. We are here 
concerned with the quasi-judicial determination of an 
administrative tribunal. The question is one of law, 
not of policy. Reference is also made (Br. 7) to the 
caveat of the Commission in its original opinion to 
the effect that the form of rate might require further 
consideration. Here the Commission did not refer to 
the tariff provisions but rather to the demand-commodity 
level. The Commission, in Opinion 258, prescribed a low 


demand and placed most emphasis on the commodity factor. 


In Opinion 258-A, the only change of substance was to 





increase the demand factor. It was this problem which 
concerned the Commission and to which its caveat was 
directed. 

Supplementing the arguments advanced by their 
enetehtie companion, United Fuel, Commission counsel 
cite the statement of the Commission that the finding 
that the contract demand form of tariff is reasonable 
is in the public interest as justification for ignoring 
the decision of the Supreme Court in the Mobile and 
Sierra cases (Br. 32}. There is nothing to justify the 
conclusion that the contract demand form of rate is in 
the public interest. It may be said that the public 
interest is served by the lowest rate with the best 
service. As concerns Portsmouth, it can readily be 


seen that the contract demand will either increase the 


rates or impair the service or both. To find by blanket 


conclusion that the public interest demands the imposi- 
tion of a contract demand is to subvert the opinions of 
our Supreme Court which had clearly in mind a factual 
determination based upon the record and amply sub- 


stantiated. 


REPLY TO BRIEF OF COMMONWEALTH 
AT L_ GA ORPORA N. 


This intervenor purchases its natural gas at 
wholesale from Atlantic Seaboard and is thus one step 


removed from the proceedings in this case. It is one 


ot om 
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of the newer customers and has none of the historical 
problems of the older customers. The bulk of its 
purchased gas is sold to one large industrial customer - 
én @nudabis eoouonie situation = witeh purchases are at 
one hundred percent load factor. Thus, its obvious 
interest in a high demand charge, a contract demand form 
of rate and its complete lack of consideration for the 
public interest and the distributing company. Thus its 
failure to accept an objective approach to the rate 


form problen. 


It is, therefore, again submitted that the 


opinions of the Federal Power Commission herein appealed 
from should be vacated, set aside and held for naught 
and this Court should hold the contract demand form of 
rate for United Fuel's wholesale customers to be 
unreasonable, unfair and discriminatory. 
Respectfully submitted, 
William L. Howland - 
of Bannon, Howland & McCurdy 
Attorneys at Law 
.325 Masonic Building 
Portsmouth, Ohio 


Attorney for The Portsmouth 
Gas Company 


James D. Williams, Jr. 
734 Fifth Street, N. W. 
Washington 5, D. C. 


of Counsel 
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No. 13,528 
STATEMENT OF QUESTIONS PRESENTED 


May the Federal Power Commission lawfully allow 

a natural gas company (United Fuel) to force its 
only non-affiliated interstate wholesale customer 
(Portsmouth) to buy gas under a CD tariff where 

no need for such a tariff is proved by substantial 
evidence? 


May the Federal Power Commission lawfully allow a 
natural gas company (United Fuel) to force a cus- 
tomer to buy gas under a CD rate form, where such 
natural gas company is in direct competition with 
the customer [Porsamoneh) for retail business and 
no such tariff is applicable to the retail sales 
of such natural gas company? 


May the Federal Power Commission lawfully compel 
a non-affiliated customer (Portsmouth) to buy gas 
under a contract demand (CD) tariff, where in 
five separate instances within the past three 


years the Commission had decided that such tariff 
was unjust, unreasonable and unduly preferential, 
absent a showing of changed conditions or clear 
error? 


May the Federal Power Commission lawfully force 
Portsmouth to buy gas under a CD tariff to which 
Portsmouth has never consented, and which abro- 
gates Portsmouth's contract with United Fuel? 


For other questions presented to this Court in 
this Proceeding, reference may be made to Dayton's 
Brief as Petitioner in No. 13,525. 





No. 13,528 : 
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Statement of Questions Presented 
Jurisdictional Statement ... . 
Statement of the Case .. .. @ 
Statement of Points .... « « 
Summary of Argument... 

I. No Need was Shown for Imposing 

the CD Rate Tariff on Portsmouth. 
II. In Approving the CD Tariff for: 
Application to Portsmouth, the 
Commission Unlawfully Approved 
Undue Discrimination by United 
Fuel Against Portsmouth . . ° 
It was Unlawful for the Commission 
to Retract the Official Assurance 
Twice Given Portsmouth That It 
Would Not Have to Buy Gas Under 
a CD Rate Form, Absent Signifi- 
cant Changes in Conditions or. 
Circumstances Which Might Justify 
Such Retraction . ° 
IV. The Commission Unlawfully Abro- 
gated Portsmouth's Existing Con- 
tract With United Fuel .. . ‘ 
Argument .. - 

L. The Commission “Unlawfully Allowed 
United Fuel to Impose the CD Rate 
Tariff Upon Portsmouth Because No 
Need for Such Imposition was Shown 
By United Fuel or Found by the 
Commission .. 

The Commission Unlawfully pea 
the CD Rate Tariff for Application 


to Portsmouth Because Such Applica- 


tion is Unduly Discriminatory 
Against Portsmouth in Favor of: 
United Fuel, Its Affiliated Cus- 
tomers, Its Retail Customers and 
Its Intra-State Wholesale Cus~- 
tomers .« 6 «© «© «© «© © e sees 


e 





III. The Commission Unlawfully Ap- 
proved the CD Rate Tariff for 
Application to Portsmouth Be- 
cause on the Same Facts Involving 
the Same Parties, It Had Twice 
Given Its Official Assurance to 
Portsmouth That the CD Tariff 
Would Not Be Imposed Upon It, 
and in Three Other Decisions 
Involving the Same Question It 
Had Decided That the CD Tariff 
was Illegal, and There was No 
Showing of Error or Changed 
CONGLCiONnS « «= « ss ** +s ewe 
The Commission Unlawfully Ap- 
proved the CD Rate Tariff as a 
Change in the Terms and Con- 
ditions of the Contract Between 
United Fuel and Portsmouth Be- 
cause There was No Proof That 
The Provisions of Portsmouth's 
Uncancelled Contract with United 
Fuel were Against the Public 
LHGGYSSG «© «<«* we sume es @& © we ® 

Conclusion . .. 


Appendix A - Pages 8 to 42 and Appendix 
of "Brief of C ission 


Counsel, dated May 16, 1955, 
prepared for Examiner in 


Dockets G-2450, G-2451, 
G-5475 and G-5476 
Appendix B - The Dayton Power and Light Company's 
"Motion for Leave to Intervene” in 
this Appeal No. 135,528 





TABLE OF AUTHORITIES 
CASES: : Page 


FPC v. Hope in Gas Co., ! 
320 U. Ss. 591 e e e ° ° ® Cr) ° : e ® e 52 


Federal Power Commission v. Sierr 
Pacific Power Company (1956), 350° 
U. Se 348 eo © © © © e® © © © @ @ . ° ee e@ 235; 47-54 


Michigan Consol. Gas Co. v. 

handle Eastern P. L. Co. (1955), ? 

226 Fed 60 oe ° ° eo ° a so 2 ° ° i e e e 52 
Panhandle Eastern Pipe Line Co. Vv. 

Federal Power Com'n (1956); U.S.C. A. 

on 232 Fed 467 °o ® ° ° ° ° r) °| a Co e 4h 


United Fuel Gas Co. v. Railroad 
Commission (1929), 278 U.S. 300 .... 31 


United Gas Pipe Line Company v. 
Mobile Gas Service So ieaiiiariags | 
(1956), 350 U.S. 352 ~~ eo 2 oe 6 6 25; 47-54% 


FPC Opinion No. 258, 100 PUR(NS) 405 < @ « Be Be Se Se 


FPPC Opinion Mo. 258-A... . 2. 0 sb ws By By by 


FPC Opinion No. 272......-+.++--. 3, 20, 21, 


20, 50, 52 


20, 21 


FPC Opinion No. 272-A ....-.-e-e eee 8 5 Bas 
: 28, 50, 52 


-iv- 


FPPC Opinion No. 273 .« « «© «© «© © © « e 


FRC Opinjton No. 286 . «© «© «sw wm « & 
FPC Order Issued June 30, 
1956, Docket No. G-2409 
STATUTES : 
Natural Gas Act, Act of June 2l, 
c. 556, 52 Stat. 821, et seq., 
U.8.0.Ae, Title 15: 
Section 4, par. 717c .. . 
Section 5, par. T17ad . « -« 


Section 19, par. 717r... 


Administrative Order No. 46 of 
The Public Utilities Commission 





JURISDICTIONAL STATEMENT 


On May 11, 1956 the Federal Power Commission 

("the Commission") issued an order In the Matters of 
nited Fuel Gas Compan d Centra tue tural 
Gas Company (FPC Docket Nos. G-2450, G-2451, G-5475 
and G-5476), Commissioner Draper dissenting and Com- 
missioner Connole not participating (R. 6838-6844). 
The Portsmouth Gas Company (Portsmouth), Petitioner 
in this Appeal No. 13,528, applied for rehearing, its 
application was denied, and it has appealed to this 
Court. The Dayton Power and Light Company (Dayton ) 
was allowed to intervene in this case by order of 
the Court dated September 28, 1956. ‘The Court has 
jurisdiction to review the Commission's order under 


Section 19 of the Natural Gas Act. 


STATEMENT OF THE CASE 
The Columbia Gas System, Inc. (Columbia) 
Gecided in 1951 that, through its major wholly- 
owned subsidiaries United Fuel, Ohio Fuel and Manu- 
facturers, it would try to persuade the Commission 
to compel their interstate wholesale customers to 
guarantee payment to them forever of their classified 





demand costs. Without consulting the customers and 
without asking them to amend contracts previously entered 
into in good faith, these Columbia subsidiary companies 
filea the guaranteed-income rate tariffs with the Com- 
mission under Section 4 of the Act. The Commission 
suspended the unilaterally-filed CD rate tariffs and 
ordered hearings on their lawfulness. United Fuel 

was the first of "the big three” to file its tariff. 
Portsmouth, its only non-affiliated customer, immediately 


objected (and it has objected ever since). Because it 


was obvious that the rate scheme had been concocted as 
an over-all Columbia effort, customers of subsidiaries 
other than United Fuel also took up the battle against 
the CD tariff in the United Fuel proceeding (FPC Dockets 
G-1781 and G-2055). After fully considering both the 
United Fuel tariff previously in effect and the uni- 
laterally-filed CD tariff, the Commission rejected the 
latter in its Opinion No. 258 (100 PUR(NS) 405 at 
pages 432-440), issued August 7, 1953. On United 
Fuel's application, the Commission granted rehearing 
and then reaffirmed its form of tariff decision, in 
Opinion No. 258-A (CCH Utilities Law Reporter, Trans- 
fer Binder, Fed. Decisions 1953 to 1955, par. 9378, 

p- 10,947). United Fuel did not appeal to the Court 
under Section 19 of the Act. 
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The Columbia Companies had three more Fuli 
hearings on its proposed CD tariff in 1952, 1953 and 
1954. But the Commission, after extended considera- 
tion of the matter, determined that the cD tariff was 
unjust, unreasonable and unduly preferential and dis- 
criminatory (Re Manufacturers Light and Heat Company, 
Opinion 272, CCH Utilities Law Reporter, Rangtor 
Binder, Fed. Decisions 1953 to 1955, par. 9417, 

p. 11,128; Opinion 272-A, Id, par. 9442, p. 11,258; 

Re Ohio Fyel Gas Company, Opinion 273, Id., par. 9424, 
p. 11,155). In all five of the Opinions re jecting 

the Columbia Companies' CD rate tariff, the Commission 
spelled out in detail its reasons for rejecting them. 

In spite of the fact that the Commission re- 
jected the CD rate tariff on five separate occasions 
within the past three years, the Columbia Companies 
continued to file it in every new rate filing. A 
Hearing Examiner was finally found who approved the 
"suaranteed wage" tariff in all its unfair and unjust 
particulars (R. 6454-6520). Apparently viewing him- 
self as though he were a Court of Appeals, he stated: 

"These two opinions (258 and 258-A) do 

not indicate to the Examiner that the 

Commission, at the time they were ren- 

dered, was fully cognizant of the impact 


of the economic, financial and operating 
problems developing in United Fuel's and 
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Central Kentucky's businesses and the 

necessary relationship thereof to the 

CD rate form being sought." (R. 6500) 

The Examiner either did not know or refused 
to recognize that the Commission was fully aware of 
United Fuel's economic, financial and operating pro- 
blems at the time it rendered Opinions 258 and 258-A. 
A complete analysis of the Commission's awareness is 
set forth in Dayton's Memorandum of Supporting Reasons 

for Exceptions (R. 6658-6669). 

The Commission in its May llth order affirmed 
the Examiner, expressing the unsupported opinion that 
the CD rate form would result in the use of peak shaving 
(R. 6843) and a more "intensive use of the facilities 
of United Fuel and Central Kentucky" (R. 6840). The 
substantial evidence in the record proves that the 
CD rate form will not result in a more intensive use 

of facilities or in the use of peak shaving. Balti- 
more Gas & Electric Company (Baltimore) and Washington 
Gas Light Company (Washington) have been buying gas 
from another Columbia Company (Atlantic Seaboard 


Corporation) under an approved CD rate tariff for 
several years. United Fuel's Exhibit 5 in this 
case (R. 4569) shows that Baltimore's load factor 


actually decreased by more than 25% between 1951 


and 1954. Its load factor experience under the 


wha 





approved CD rate tariff has been as follows: 


er 


Furthermore, United Fuel's Exhibit 5 (R. 4569) 

proves that, instead of controlling peak demands by 
peak-shaving (see order of May llth, R. 6840), 
Baltimore in fact increased its peak demands upon 
Columbia by 120.355% between 1951 and 1955. Common- 
wealth Natural Gas Corporation (Commonwealth), another 
Seaboard (Columbia) customer under an approved CD 
rate tariff, increased its peak demands by 890.79%, 


and Washington increased its peak demands by 58.784, 


in the period 1951-1954 (R. 4569). Thus, the sub- 
stantial evidence in the record proves that the CD 
rate tariff will not result in the control of peak 
demands by peak-shaving, and will not result in a 
more intensive use of the seller's facilities. Even 
though Baltimore and Washington have been operating 
under an approved CD rate tariff for some five years, 
their use of Seaboard's (Columbia's) facilities has 
not become "more intensive" and they have not con- 
trolled their peak demands. Washington, e.g., bought 
500% more gas on its 1954 peak day than on its 
average day in July of that year (Item K, D. 10 and 
p. 32, R. 5589, 5613). This established fact does 
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not indicate that Columbia's CD rate tariff has re- 


sulted in the control of peak demands or a more in- 


tensive use of the facilities. As a matter of fact, 


Washington's use of Seaboard's (Columbia's) facili- 
ties under an approved CD rate tariff has been sub- 
stantially less than Portsmouth's use of United Fuel's 
(Columbia's) facilities (Item E, Statement G, Sheet 3, 
line 10 and footnote (d), R. 5169). Thus Portsmouth, 
-a@ non-CD rate tariff customer, is making a more 
intensive use of Columbia's facilities than is Wash- 
ington, an approved CD customer. Portsmouth pur- 
chased gas from United Fuel at a 47% load factor 
in 1952 (Opinion 258, 100 PUR(NS) 405 at p. 430), 
and the substantial evidence shows that its load 
factor was to increase to 50% in 1955 (Exhibit 39, 
R. 4690; Item E, Statement G, Sheet 11, R. 5177; 
R. 454 and 921). Thus, Portsmouth's use of United 
| Fuel's facilities became more intensive without any 
need for a CD rate tariff. There is, therefore, no 
proof in the record to support the Commission's 
finding that the CD rate tariff will result in a 
more intensive use of Columbia's facilities or in 
the control of peak-demands by "use of peak-shaving 
facilities or other means." The substantial evidence 


shows the contrary to be true. 





In its May llth order the Commission stated 
that "the primary fact influencing (its) determination 
is the magnitude of growth of the space-heating load 
in the area served by the distribution customers of 
United Fuel and Central Kentucky". What the Commission 
was attempting to declare in this statement was that, 
because of the growth in space-heating loads, the 
load factor (ratio of annual average day sales to 
single peak day sales) was dropping. We have already 
pointed out that, in the case of CD customers Wash- 
ington, Baltimore and Commonwealth, this is true. 

The CD rate tariff, approved for application to those 
customers, simply did not solve the alleged problen. 
As to Portsmouth, United Fuel's only non-affiliated 
customer, the statement is simply not correct, since 
its load factor is and was increasing without a CD 
rate tariff. In other words, the substantial evidence 
in the record proves indisputably that the CD rate 
tariff has not, and will not, solve the alleged space- 
heating problem. Furthermore, the Commission dealt 
with this alleged problem fully in its Opinion 258, 
and it was fully aware of the alleged problem when 

it issued that Opinion (R. 6658-6669). The magnitude 


of that alleged problem has increased in the case of 





Columbia's customers already buying under an approved 
CD rate tariff, but the nature of the alleged problem 
has remained exactly the same. The magnitude of that 
alleged problem has decreased in the case of Ports- 
mouth, and the nature of the alleged problem has re- 
mained exactly the same. The substantial evidence 
proves the Commission's error in this respect. 

In order for the Commission to justify 
approval of the CD tariff on the grounds that space- 
heating growth is causing a dangerous drop in United 
Fuel's sales load factor, it would have to find by 
substantial evidence that space-heating growth has, 


in fact, caused a dangerous drop in such load factor. 





No such finding could be made because the facts are 
to the contrary. In 1952 United Fuel's sales load 
factor (Opinion 258, 100 PUR(NS) 405 at p. 430) was 
as follows: 


% Load Factor 
To Ohio Fuel 92 


To Manufacturers 83 
To Atlantic Seaboard 39 
To Central Kentucky 46 
To Portsmouth aa 
Total Jurisdictional 5 
Other (Retail, intra- 
state wholesale 41 
Total Sales 59 


of 


’ 


a 
rr 


¢ 


In 1955, according to Exhibits 39 (R. 4690- 
4692), Item E, Statement G, Sheet 11, (R. 5177), and 
Mr. Ryder's testimony at R. 454 and 921, the sales 
load factor was to be as follows: : 


% Load Factor 


To Ohio Fuel — «98 
To Manufacturers : 88 
To Atlantic Seaboard : 4g 
To Central Kentucky | 4L 
To Portsmouth 50 
Total Jurisdictional 65 

Other (Retail, intra- : 
state wholesale) ee 
Total Sales | 59. 


These figures do not prove a dangerous re- 
duction in load factors resulting from increased 
space-heating sales, except in the case of the non- 
jurisdictional sales to which United Fuel has never 
sought to apply the CD rate tariff (R. 426 et seq., 
540 et seq., 767, 1114, 1152, 1217, 1258, 1259). 

In their Briefs to the Examiner (the argu- 
ment in the FPC Staff's Brief is reproduced herein 
as Appendix A) and in their Exceptions to the exami- 


ner's decision, the Commission's own Staff, Portsmouth, 


and other intervenors pointed out exactly how the 
CD rate tariff is unduly discriminatory in favor of 
the Columbia Companies and against the non-affiliated 
‘distributing company purchasers (R. 6548, 6565, 6595, 
6750, 6810). In its May llth order the Commission | 
failed completely to contradict the truth of these 
exceptions. The record proves their correctness. 

In 1954 United Fuel sold 2,935,566 Mcf at 
‘retail in Ohio near Portsmouth; estimates for the 
future include 1955, 4,599,100 Mcf; 1956, 5,241,000 
Mcf; 1957, 5,719,700 Mcf; 1958, 6,199,400 Mcf (R. 849). 
As to United Fuel's peak day retail sales in Ohio 
near Portsmouth, the estimates are: 1955, 26,500 Mcf; 
1956, 29,000 Mef; 1957, 31,500 Mcf; and 1958, 33,800 
Mcf (R. 849). None of these sales will be made under 
a CD rate tariff (R. 763, 849). United Fuel's whole- 


sale sales to Portsmouth during the same periods are 


estimated to be substantially less in volume than the 
Ohio retail sales (Item M, p. 2, line 78, R. 5629). 
Yet United Fuel would force Portsmouth to buy gas 


under the CD tariff while it sells gas in an adjacent 
area (R. 763, Exhibit 2, R. 4566) under flat commodity 
rates. Further, United Fuel sells gas at wholesale 

to 12 intra-state customers, and not one Mcf of that 


gas is sold or sought to be sold under a CD rate 








tariff (R. 764). The record shows that more than 50% 


of United Fuel's total sales in Ohio are made at 
retail (R. 761, 849). Thus, the supply of gas to 
communities in Ohio served at retail by United Fuel 
is limited solely by the physical capacity of faci- 
lities and the availability of gas, rather than by 
the contract demand features United Fuel /would impose 
upon Portsmouth (Opinion 273, mimeo ed. D. 24, first 
sentence). Furthermore, Portsmouth's industrial 
customers are subject to curtailment prior to United 
Fuel's retail space-heating market in Ohio, under 
the regulation (Administrative Order No. 46, R. 5625- 
5627) of The Public Utilities Commission of Ohio 
(Opinion 275, mimeo ed. p. 24, first par.). Thus, 
the discrimination in priorities and curtailments of 
service is more readily apparent here than in other 
cases (Opinion 273, mimeo ed. p. 24, first par.). 
For a clear statement by the Commission itself as 
to the kind of undue discrimination to which Ports- 
mouth will be subjected if compelled to buy under a 
CD rate tariff, reference may be made to its Opinion 
272, mimeo ed. p. 46-47. : 

The record shows that 30-31% of the Columbia 
Companies! gross revenues is derived from the whole- 


sale customers, whereas 69-70% is derived from their 
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retail customers, with no guarantees at all (R. 1114, 
1217). What is good enough for 60% of Columbia's 
business should be and is good enough for the other 
40% (R. 239). The Columbia Companies seek to force 
the interstate wholesale customers to guarantee pay- 
ment of 90% of the costs classified to the demand 
component (R. 4608, Sec. 5), and to do so for all 
time in the future (R. 4629-4631, Sec. 10). Yet 

in the case of its intra-state wholesale and retail 
customers, it sells gas at a flat commodity rate 
with no long-term features (R. 426 et seq., R. 540 et 
seq.). The great bulk of the Pixed costs incurred 
by the Columbia Companies is for supplying their own 
retail markets, - not their inter-state wholesale 
markets (R. 1258, 1259). ‘The Columbia Companies have 
many large retail customers to which they do not apply 
or seek to apply the CD tariff (R. 1241, 1526, 1433, 
1483, 1484). It is apparent that the Columbia Com- 
panies have sought to impose the CD tariff only upon 
customers who can be whipped into line by the Federal 
Power Commission, - it has never asked any State 
commission to approve a CD tariff as to any of its 
intra-state wholesale, or its retail, customers 


(R. 767). It was admitted that the Columbia Companies 
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",..recoup from their retail markets the proper share 
of the same fixed costs connected with the production 
and transmission operations which are used to develop 
1% 


the demand cost to the wholesale markets, 


",,.do so without a CD rate" (R. 1152). This being 


and they 


so, there was no reason for the Commission to require 
Portsmouth to buy under the restrictive, discrimina- 
tory CD tariff. : 

The record evidence noted, supra, clearly 
proves that the Commission erred in making the state- 
ment that "the CD rate form will result in control 
of peak demands by distribution company customers 
either by construction and use of peak-shaving 
facilities or other means available to then" (what- 
ever that means!). The record evidence clearly 
proves that the CD rate form formerly approved by 
the Commission and accepted by the customers for 
sales to Baltimore, Washington and Commonwealth has 
not resulted in a more intensive use by them of 
Seaboard's (Columbia's) facilities. Seaboard has no 
retail customers and no storage. The record evidence 
clearly proves that the CD rate form is discrimina- 
tory and preferential in favor of United Fuel and its 


retail and intra-state wholesale customers, against 


Portsmouth, United Fuel's only non-affiliated customer. 
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TA FP 
1. The Commission unlawfully approved the * 
| CD rate tariff for application to Portsmouth because 
the burden of proving a need for such a restrictive 
tariff was not sustained by United Fuel; - 
2. The Commission unlawfully approved the 
CD rate tariff for application to Portsmouth because ‘ 
that tariff was proven to be unjust, unreasonable, = 
unduly discriminatory and preferential in favor of 
United Fuel, its affiliated customers, its intra- 
state wholesale customers and its retail customers, 
against Portsmouth; 
>. The Commission unlawfully approved the 
CD rate tariff for application to Portsmouth because, 
on the same facts invoiving the same parties, it had 
twice given its official assurance to Portsmouth that 
the CD tariff would not be imposed upon it, and in 
three other decisions involving the same question it 
had decided that the CD tariff was illegal, and there 
was no showing of error or changed conditions; and 
| 4. The Commission unlawfully approved the 
CD rate tariff as a change in the terms and conditions 
of the contract between United Fuel and Portsmouth 


because there was no proof that the provisions of 


es 





‘ 


— ae 


Portsmouth's uncancelled contract with United Fuel 
were against the public interest. : 
For other points relevant to this proceeding 


reference may be made to Dayton's Brief as Petitioner 


in No. 13,525. , 
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SUMMARY OF ARGUMENT 


I. NO NEED WAS SHOWN FOR IMPOSING THE CD 
TARIFF ON PORTSMOUTH 


In the Examiner's decision and in the Com- 
mission's May llth order, Portsmouth and its position 
were ignored completely. The Examiner noted (R. 6466- 
6467) that Portsmouth is the smallest of United Fuel's 
five wholesale interstate customers, taking less than 
1% of United Fuel's gas supply, and that it is the only 
one which is not a Columbia System affiliate. The | 
Commission noted (R. 6841) the same facts. Having 
recognized these facts, they proceeded to discuss 
United Fuel's "need" for the CD rate tariff. There 
is not a scintilla of evidence in the record showing 

that United Fuel needs the CD rate tariff for appli- 
cation to its only non-affiliated customer, Portsmouth. 
The fact that Portsmouth takes only 1% of United Fuel's 
sales is proof in itself that United Fuel does not need 
to apply the CD tariff to it. Portsmouth is and has 
been "the fall guy" in all of these proceedings. The 
Commission has chosen simply to ignore the public in- 


terest insofar as Portsmouth, and its customers, are 


concerned. We know of no instance in which a public 


utility regulatory agency has so completely closed its 








eyes to the interests of a distribution utility 


and its customers simply because it buys less gas 
than the other customers. The Commission erred in 
approving the CD rate tariff for application to 
Portsmouth because United Fuel failed to prove a 
need for, and the Commission found no seed for, 
its application to Portsmouth. On the contrary the 
substantial evidence proves that, becueas of United 
Fuel's vast storage facilities and the flexibility 
afforded by its integration with the Columbia Systen, 
there is no need for the imposition of the CD rate 
tariff. In fact there is no need for any of the 
large wholesale Columbia Companies to have a CD 
tariff as the evidence shows that many large indus- 
trial customers of the Columbia Companies have no 
CD provision in their contracts even though they 
buy gas in very large quantities. : 
II. IN APPROVING THE CD TARIFF FOR APPLICATION 
TO PORTSMOUTH, THE COMMISSION UNLAWFULLY 
APPROVED UNDUE DISCRIMINATION BY UNITED 
FUEL AGAINST PORTSMOUTH. | 
United Fuel, which is able to buy its gas 
at high load factors because of its storage and because 
its affiliates take any excess gas it may have, 
actively competes in Ohio with Portsmouth for retail 
business. It sells gas at retail in New| Boston, Ohio, 
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@ community literally surrounded by Portsmouth 
(R. 575-576), and it sells 10,000 Mcf per day to 
The Detroit Steel Corporation, a large industrial 
customer located in New Boston. (Portsmouth's 
entire peak day demand for February 1, 1955 was 
only estimated at 18,000 Mcf). United Fuel sells 
that industrial gas at a flat commodity rate. [In 
limiting Portsmouth to a contract demand entitle- 


| ment, United Fuel can effectively limit its expan- 


sion while United Fuel expands its own retail markets 
in Ohio. This is discrimination by the big against 
the small, - discrimination at its worst. By impos- 
ing severe penalties on Portsmouth for any takes in 
excess of its contract demand, United Fuel can ef- 
fectively keep Portsmouth's demands down low while 
it spreads out and grabs the retail markets for 
itself. United Fuel, of course, need pay no penal- 
ties whatsoever to its suppliers because, with all 
of the flexibility of the Columbia System, it can 
and does easily control its takes. Further, once 
United Fuel consents to deliver up to a given con- 
tract demand to Portsmouth, Portsmouth must forever 
_ pay demand charges on 90% of that contract demand, 
even if for some unforeseen reason Portsmouth's re- 


tail sales, through no fault of its own, drop off 
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to below more than 90% of the contract demand. Be- 


cause of its vast storage facilities and flexibility 


as a Columbia affiliate United Fuel has been able to, 


and does, minimize the effect of similar provisions 


in the tariffs of its suppliers. Because United 


Fuel’ is in a choice position to compete, and does 


compete, with Portsmouth for retail business, it 


was unduly discriminatory for the Commission to 


force it to buy gas from United Fuel under the re- 


strictive provisions of the CD tariff. 


iil. 


IT WAS UNLAWFUL FOR THE COMMISSION TO 
RETRACT THE OFFICIAL ASSURANCE TWICE 
GIVEN PORTSMOUTH THAT IT WOULD NOT HAVE 
TO BUY GAS UNDER A CD RATE FORM, ABSENT 
SIGNIFICANT CHANGES IN CONDITIONS OR 
CIRCUMSTANCES WHICH MIGHT aie aie SUCH 
RETRACTION. 


Six days before he dabbiotpsten in the order 


of July 6th denying Portsmouth's application for a re- 


hearing of the May llth order, the Chairman of the Com- 


mission stated: 


"An assurance, officially given by this 
Commission, whether to a natural gas 
company, or to anyone else who will or 
may act in reliance thereon, should 
not be summarily revoked in another 
proceeding, in the absence of clear 
error or changed circumstances which 
demonstrate that the paramount public 
interest requires it. Chairman 
Kuykendall, in his concurring ae 
issued June 30, 1956, In the Matter of 

orthern atural ompany, FPC Docket 
No. G-2409 satteats supplied.) 
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When the Commission issued Opinion No. 258 
it assured Portsmouth officially that the CD rate 
tariff would not be applied to it unless at some 
future date clear error or changed curcumstances could 
be shown demonstrating that the paramount public in- 
‘terest required its application. The Court will 
search the record here in vain for any such demonstrat- 
ion. When the Commission issued Opinion 258-A, (in 
which the Chairman participated), after holding a re- 
hearing on the CD tariff issue, it assured Portsmouth 
‘officially that there was no error (let alone "clear" 
error) in Opinion 258 demonstrating that the paramount 
public interest required a revocation of that Opinion. 
“When the Commission issued Opinions 272, 2735 and 272-A 
(in all of which the Chairman participated), it gave 
further weight to its former official assurance to 
Portsmouth that the CD rate tariff would not be 5 
foisted upon it. Between August 7, 1953 and December 


3, 1954 the Commission on five separate occasions of- 





 ficially assured the wholesale customers of the re- 
spective Columbia Companies that they need not fear 
the unwanted imposition upon them of the Columbia- 

dictated CD rate tariff. On four of these five oc- 


casions the Chairman who said that an official 
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assurance should not be summarily revoked, partici- 
pated. Yet without retracting its factual findings 
in any way, and without explaining if, why or how it 
had been wrong, a bare majority of the Commission 
summarily revoked the official assurance given in 
Opinions 258, 258-A, 272, 273 and 272-A. We sub- 
mit that this arbitrary action was onfady and un- 
lawful. 

Under Section 19 of the Act, United Fuel 
could have appealed to this Court if it believed the 
Commission erred in Opinions 258 and 258-A. It did 
not do so. Under the Act, Manufacturers could have 
appealed to this Court if it believed the Commission 
erred in Opinions 272 and 272-A. It did not do so. 
Under the Act, Ohio Fuel could have applied for a re- 
hearing on the CD tariff and then appealed to this 
Court. It did not do so. [In short, the Columbia 
Companies deliberately evaded and attempted to cir- 
cumvent the provisions of Section 19 of the Act by 


refilling their CD tariffs after they had been re- 


jected. No factual changes were ever shown, but 
finally one examiner was found who agreed with the 
Columbia contention. A bare majority (three) of 


the Commission affirmed the examiner's "appellate" 


| 
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decision. This summary revocation of past official 


assurances was wholly contrary to the law as 


correctly stated by the Chairman, viz,,an official 


assurance should not be summarily revoked. The 
Court need look no further than to the Chairman's 
statement to affirm the fact that in this case 
there has been clear abuse of discretion on the 
part of the Commission. The paramount public 
interest of Portsmouth and its customers was com- 
pletely ignored by the Commission in its rubber- 
stamp approval of the Columbia proposal. We ask 
the Court to review this case from a public-interest 
point of view rather than from the private Columbia 
interest point of view taken by the Commission. 
IV. THE COMMISSION UNLAWFULLY ABROGATED 

PORTSMOUTH'S EXISTING CONTRACT WITH 

UNITED FUEL. 

Portsmouth has a contract with United Fuel 
pursuant to which United Fuel agreed to, and did, 
supply Portsmouth's entire requirements. From time 
to time Portsmouth mutually agreed with United Fuel 
on matters relating to rates, volumes to be delivered, 
etc. Never, however, did Portsmouth agree to pay 
United Fuel for gas under a CD rate tariff. The 
Commission knew, at the time Opinion 258 was issued, 





that Portsmouth had this entire requirements con- 
tract with United Fuel (100 PUR(NS) 400 at Bx 435, 
footnote 19). Nevertheless, it allowed United Fuel to 
file unilaterally and make effective its CD tariff 

“ abrogating the billing methods theretofore agreed to 
by Portsmouth and United Fuel. Portsmouth 's con- 
tract was not introduced in evidence in the instant 

- proceeding and, therefore, the proceeding did not, 

and could not, "...satisfy, in substance the re- 

‘quirements of Section 5 of the Natural Gas Act" 

(cf. Order denying rehearing, R. 6976-6978). The 

Commission made a weak attempt, in its order denying 

rehearing, to avoid the law of the Mobile and Sierra 

Cases; the fact is that it evaded the law of those 

Cases. United Gas Pipe Line Company v. Mobile Gas 

Service Corporation (1956), 350 U.S. 332; Federal Power 


Commission v. Sierra Pacific Power Company (1956), 350 
U.S. 348. The Court should know that the Commission 





in this and other cases (see, e.g. Opinions 293 and 


294) has and is doing everything possible to destroy 





the rights of the distributing companies so clearly 
spelled out by the Supreme Court in Mobile and Sierra. 
Its grasp for the power to supersede contracts 


entered into at arms length without a finding that 
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the public interest so requires must be stopped, — 


and the Courts of Appeals and the Supreme Court are 


the only ones who can protect the public interest 


where the Commission has been swayed unduly by the 
private interest of the gas companies subject to 
its jurisdiction. It was not shown, nor can it be 
shown, that Portsmouth's contract is against the 
public interest rather than United Fuel's private 
interest. 


law should be reversed. 


dee 


The Commission's clear violation of the 


ARGUMENT 


THE COMMISSION UNLAWFULLY ALLOWED UNITED 
FUEL TO IMPOSE THE CD RATE TARIFF UPON 
PORTSMOUTH BECAUSE NO NEED FOR SUCH IM- 
POSITION WAS SHOWN BY UNITED FUEL OR 
FOUND BY THE COMMISSION. 


The Hearing Examiner stated: 


"In short, the objective of the -cD rate 
form is year-to-year financial stability 
{to the extent of the minimum bill) to 
assist United Fuel and Central Kentucky 
in meeting their operating necessities 
and develop in a financially sound and 
orderly manner." (R. 6487) 


The Commission stated: 


"Jpon consideration of the substantial 
evidence of the entire record we have 
decided to sustain the initial decision 
of the Presiding Examiner and approve 
the gppeycseien of the CD rate form ..." 
(R. 6839). 
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In Opinion 258 (100 PUR(NS) 405 at p. 
432), the Commission pointed out that 99% of United 
Fuel's wholesale sales are made to four affiliates, 
and then stated: | 


"...ethe impact of our decision respect- 
ing rate structure and tariff provisions 
-- Should have no material effect upon 
(the Columbia Companies' ) consolidated 
financial position.' | 


Again, the Commission stated: 


"United Fuel contends that the contract 
demand type of billing is essential to 
control the growth of peak-load demands 
by its customers, and to make peak- 
shaving economical. However ...in the 
Charleston Group, the same person negoti- 
ates and agrees with himself as to the 
contract demand, and we doubt that the 
mere existence of a contract demand tariff 
is sufficient to persuade him as represen- 
tative of the Buyer to negotiate for less 
gas than he, as representative of the 
seller, would have been willing to obli- 
gate himself to deliver in the. absence 
of such a tariff. : 


United Fuel has in the ial specified 
maximum delivery obligations in its service 


agreements and we consider such arrangements 
an appropriate method of controllin a 
ienence* Opinion 258, 100 PUR(NS) 40 

at p. 435. (emphasis supplied. ) 


In further proof that there is no need for 
the CD rate tariff the Commission stated: 


",.neither Portsmouth nor Seaboard have 
LPG facilities and those of Central 
Kentucky are of nominal size, although 
those companies have been purchasing 





under United Fuel's contract de- 
mand rate for almost one and one- 
half years (now five)." wee 
thetical phrase supplied. ea aes 
258, 100 PUR(NS) 405 at p. 436. : 


In further proof that there is no need for 
a CD rate tariff, or for basing billing demands on 
the single peak day, the Commission stated: 


"We believe that the billing demand 
should be determined over a period 

longer than one day for a company 
such as United Fuel which depends on a 
the deliverability from its storage 


fields for a substantial portion of 

its peak-perjiod requirements. Opin- 

ion 258, 100 PUR(NS) 405 at p. 437. 

In Opinion 258-A the Commission reaffirmed 
its holding in Opinion 258 that the CD rate tariff is 
not necessary for a company with United Fuel's flexi- 
bility. It stated: 


"..ebecause of the flexibility of United 
Fuel's daily supply capacity and the 
degree of integration of United Fuel's 

- Operations with those of the Columbia 
System, we believe that billing demand 
‘should be related to sustained rather 
than single day deliveries." Opinion 
258-A, mimeo ed. p. 6. 


"The prescribed rates gives United Fuel 
adequate stability in revenues." Id., 
Po 7 « 


"In evaluating the claimed effect of our 

opinion in the United Fuel case upon the 

Columbia System, it should be noted that 

only about 30% of the Columbia System's 

ultimate sales revenues are subject to 

our jurisdiction. The remaining 70% of oe 
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Columbia's sales revenues are subject 

to various local jurisdictions, in which 
Columbia's subsidiaries sell gas at re- 
tail." Id., p. 10. 


In Opinion 272 the Commission reaffirmed its holding 
that the CD tariff is not necessary for Manufacturer's, 
a Columbia Company (like United Fuel) with vast 
storage facilities. The Commission stated: 


"A second factor militating against 

the proposed tariff is Manufacturers' 
ability to store gas in large quanti- 
ties. About 30 percent of its winter 
daily requirements (50% in United Fuel's 
pa | is met day by day through with- 
drawals from storage. Thus, Manufacturers 
(United Fuel, also) is in a position to 
buy southwest gas from the pipe lines, 
with high take or pay for commitments 
because, in the summer period, when its 
purchases exceed its sales, it may place 
the gas in storage and earn a return on 
the funds so invested. Therefore, Manu- 
facturers (United Fuel, also) converts 
the constant flow of gas from such 
suppliers into a seasonal flow of gas 

to meet its total requirements and 
Manufacturers (United Fuel, also) is 
compensated for the necessity of 
translating the seasonal flow of revenue 
from its markets into a constant stream 
of revenue to its southwest suppliers." 
Op. 272, mimeo ed. p. 47-48 (parentheti- 
cal phrases supplied. ) , 


Manufacturers applied for and obtained a rehearing of 
Opinion 272. In its application for rehearing Manu- 
facturers again argued a "need" for the CD rate tariff. 


On this and other alleged errors, the Commission stated: 
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"These allegations of error are, 
however, substantially a reiteration 
of Respondent's claims which were 
fully considered in Opinion No. 272 
and accompanying order." (emphasis 
supplied. Opinion 272-A, mimeo ed. 
p. Ll, issued December 3, 1954. 


The Columbia Companies were given a fifth 
chance to prove a need for the CD tariff, but the 
Commission in Opinion No. 2735 could find no need 
for it for this Company (@Qhio Fuel) either. The 
Commission there stated: 


",.-Ohio Fuel, like Manufacturers 

(and United Fuel), has the ability 

to store gas in large quantities. 

About 50 percent of its peak capacity 

is met through withdrawals from storage. 
Thus, Ohio Fuel (United Fuel, also) 

buys southwest gas from the pipe lines, 
with high take or pay for commitments, 
and in the summer, when its purchases 
exceed its sales, such gas is placed 

in storage. Ohio Fuel's wholesale 
customers (and Portsmouth, United 

Fuel's customer) do not have such 
flexibility in their operations. The 
equities, therefore, are on the side of 
a tariff for Ohio Fuel which will assess 
costs to wholesale customers correspond- 
ing closely to their actual requirements 
rather than their estimates of future 
peak day requirements. 


Under these circumstances we find 

that Ohio Fuel has not justified the 
proposed contract demand tariff, and 

that the proposed tariffs do not pro- 

vide a reasonable basis on which just 

and reasonable rates may be charged." 
Opinion 273, mimeo ed. p. 25, issued 

July 26, 1954. (parenthetical pkrases added.) 
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The record in this case shows that United 
Fuel uses its storage to meet about 50% of its 
winter peak day requirements and it shows, also, 
that when its storage becomes full in the summer- 
time it sells excess gas to Ohio Fuel and Manufac- 
turers, which also have vast storage facilities. 
There is, therefore, no need whatsoever for the 
imposition of the CD rate tariff upon Portsmouth. 
Commissioner Draper, in his dissent to the order 
which is the subject of this appeal, accurately 
recognized this fact when he stated: | 


"TI cannot find in the record before us 
in these cases sufficient reason to 
reverse our prior actions which re- 
sulted in the denial of the contract 
demand form of rate to these companies. 
(See also FPC Opinion No. 272 as to 
Manufacturers Light & Heat Company 
and FPC Opinion No. 273 as to Ohio 
Fuel Gas Company, both Columbia Gas 
System affiliates of United Fuel and 
Central Kentucky.) It is not a matter 
of adherence to the doctrine of res 
adjudicata, it is simply that in my opin- 
ion the applicants herein have not sus- 

tained the burden of proof to support 


the change in rate form which is here 
requested.” (R. 084%). (emphasis supplied.) 
As to Portsmouth the Commission found no 
facts proving a need for approval of United Fuel's 

CD rate tariff. The Commission's own Staff pointed 


out at length the reasons why the CD rate tariff is 
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neither necessary nor appropriate for United Fuel 
(see Appendix A attached hereto and made a part 
hereof; see, also Staff's Exceptions, R. 6565- 
6594). The Commission's arbitrary and summary 
approval of that tariff, therefore, was a capricious 
and clear abuse of discretion. Its action should be 


reversed by the Court. 


Ldn THE COMMISSION UNLAWFULLY APPROVED THE 

CD RATE TARIFF FOR APPLICATION TO PORTS- 

MOUTH BECAUSE SUCH APPLICATION IS UNDULY 

DISCRIMINATORY AGAINST PORTSMOUTH IN 

FAVOR OF UNITED FUEL, ITS AFFILIATED 

CUSTOMERS, ITS RETAIL CUSTOMERS AND ITS 

INTRA~STATE WHOLESALE CUSTOMERS. 

By forcing Portsmouth to buy under the CD 
rate tariff, United Fuel can effectively limit the 
growth of Portsmouth (see, e.g. Opinion 258, 100 
PUR(NS) 504 at p. 435, where the Commission itself 
noted an instance in which United Fuel refused to 
give Portsmouth the gas it requested). At the 
same time it is limiting Portsmouth, it can expand 
its own retail operations in Ohio adjacent to Ports- 
mouth. In a case involving an attempt by United 
Fuel to exact higher rates by setting up a subsid- 

‘ary, important here for historical background on 


United Fuel's modus operandi as well as for other 
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reasons, the Supreme Court of the United States 
stated: : 


: "The primary duty of a public utility 
> is to serve on reasonable terms all 
! those who desire the service it renders. 
This duty does not permit it to pick 
and choose and to serve only those 
portions of the territory which it 
} finds most profitable, leaving the 
” remainder to get along without the 
. service which it alone is in a posi- 
tion to give. An important purpose 
ae of state supervision is to prevent 
such discriminations (case cited), and 
: if a public service company may not 
~ | refuse to serve a territory where the 
, _ return is reasonable, or even in some 
circumstances where the return is in- 
adequate, but that on its total re- 
lated business is sufficient (cases 
cited), it without saying that 


o it may not use its privileged position, 
! : n conjunction with ed : Ww bh 


rates by threatening to discontinue 


at part of its servic does 
uhat part of its service it 1h cous 


receive t rate dad ad. 
emphasis supplied. ited Fuel 


| Gas Co. v. Railroad Commission, 278 
. U.S. 300 at p. 309. | 
| In this case United Fuel is attempting to 
use its privileged position as Portsmouth's only 
supplier to control the level of demand charge 
collections by imposing the CD rate tariff, under 
which tariff it can threaten curtailment of 
ms service to Portsmouth simply by refusing to de- 


liver Portsmouth's entire requirements of gas. 
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In approving the CD rate tariff for application 

to Portsmouth the Commission has allowed United 
Fuel to accomplish this discriminatory scheme. 
United Fuel is not restricted in its ability to 
expand its own retail markets, because its storage 
facilities prevent it from ever having to pay 
penalties to its suppliers for excess takes; it 
simply never takes in excess of its contract de- 
mands and, therefore, it pays no penalties. Ports- 
mouth, on the contrary, has no flexibility in its 
operations and, therefore, it either will have to 
overestimate its requirements from United Fuel 

{at its and its customers! expense) or pay severe 
penalties for underestimating them. In either 
case it is penalized in a manner to which its 
competitor, United Fuel, is not subjected. The 

CD rate tariff is, therefore, unduly discriminatory 
against Portsmouth in favor of United Fuel. The 
Commission erred in placing United Fuel in a posi- 
tion where it can take advantage of Portsmouth. 
Its approval of this discrimination should be re- 


versed. 
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In its Opinion 258 the Commission itself 
recognized that: 


"It is the duty of the Commission not 
only to establish the level of the 
rate but to insure that the rate form 
and tariff provisions do not result 
in undue discrimination and preference. 

It is our conclusion from the record 
in this case that the contract demand 
form of rate schedule is not proper for 
United Fuel's wholesale sales because 
of the undue discrimination and pre- 
ference that might result therefrom." 
penton 258, 100 PUR(NS) 405 at p. 


In its Opinion 272 the Commission stated: 


"Only 25 to 30 percent of Manufacturers! 
sales are wholesale sales; the remainder 
of its sales are at retail. (United 
Fuel sells more gas at retail in Ohio 

ear Portsmouth than does Port hi. 

R ; item M, p. 2, line 78, R. 5629.) 
Where such a situation exists, there 
is a strong possibility that discrimina- 
tion may occur as a result of the pro- 
posed contract demand tariff... 

"By the proposed tariffs, Manufacturers 
(in this case, United Fuel) geeks to place 
several limitations on its wholesale cus- 
tomers. It seeks to place a ceiling upon 
the maximum daily volume which a whole- 
sale customer may receive by requiring 

Manufacturers! (in this case, United 

Fuel's) concurrence in such amount and 
further requiring a 20-year contract 
specifying such demand on the basis of 
which the customer must pay a demand 
charge. This ceiling is subject to up- 
ward revision from time to time if a 
customer (e.g., Portsmouth) desires in- 
creased maximum daily volume of gas and 
only i ManuPac ture S— in bi c 

ited Fuel vid 
Zags Ganctactarars in this case, United 





Fuel) seeks to mitigate for itself 
the seasonal variation in revenues 
to which the wholesale purchaser 
(e.g., Portsmouth) is subject, by 
requiring that such purchaser pay 

a demand charge on the basis of the 
highest single day's take or 90 per- 
cent of the contract demand, which- 
ever is higher. 


"None of such limitations are 


laced _on the determinatio Ft 
to be charged in the communities (e.2g., 

ew Boston which Vv ed_b 
mouth) which u turer in this 
case, United Fuel) serves at retail. 
There is no ceiling on the maximum 
daily volumes of gas which are sup- 
plied to such communities. There is 
no requirement that Manufacturers'! 
retail customers take-or-pay for gas 
both winter and summer under a long 
term contract. Manufacturers! (in 
this case, United Fuel's) revenues 
fluctuate in the seasonal pattern which 
is typical of the retail market. 

"A retailer (e.g., Portsmouth) re- 
ceives revenues when he sells gas and 
such a retailer (e.g., Portsmouth) can 
not ordinarily place gas, which, it 
is required to take or pay for, in 
storage in the summer for sale in the 
winter." Opinion 272, mimeo ed., 

p. 45-47. (parenthetical phrases 
added, emphasis supplied. 


In the above-quoted Commission analysis of the 


CD rate tariff, the Commission explained in detail 


why that tariff is unduly discriminatory in favor 


of a company like United Fuel against a customer 
like Portsmouth. In its May lith order herein ap- 
pealed from, the Commission did not in any way 


retract the facts noted in the above-quoted 
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analysis. A cursory reading of the order will 
divulge that it viewed this entire case from 
solely the private interest view-point of United 
Fuel and its Columbia parent. It simply ignored 
the public interest of Portsmouth and its retail 
customers. | 

As if the discrimination So “fully des- 

ein by the Commission above were not enough, 

the fact is that Portsmouth, under the CD rate 
tariff, will be unduly discriminated against 


insofar as priorities and curtailments of service 


are concerned. In Opinion 272,and again in 


Opinion 275, the Commission analyzed this issue 


very carefully. In Opinion 272 it stated: 


"A further discrimination was pointed 
out with regard to priorities and 
curtailments of service. Acme sells 

as solely for industrial purposes. 
Portsmouth sells gas to industries 

as well as to other consumers.) By 

a condition in the certificate author- 
izing sales to Acme, (as to Portsmouth 

by Order of The Public Utilities ale 

mission of Ohio, R. 3625-9627) such 

service is bj oO curtail» net 
Manufact ers in his case, United 
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and its 
rs. Opinion 272, mimeo 
ed. p. 47 (parenthetical phrases added, 
emphasis supplied. ) 


in Opinion 2735 the Commission stated: 


"The discrimination in priorities 

and curtailments of service is more 
readily apparent here than in the 

Home case, (Opinion 272, supra) be- 
cause sales for industrial purposes 

are subject to curtailment by the regu- 
lation of the QHIO Public Service Conm- 
mission (Item L in this case, R. 5625- 
5627) if the supply of gas is inadequate 
for Ohio Fuel's (in this case, United 
Fuel's) space-heating retail and whole- 


osed contra 


sale market. 
e. Portsmouth vern 
t 
extent their contract demand includes 
qd 


* & * 


"Under these circumstances we find 
that Ohio Fuel has not justified the 
proposed contract demand tariff, and 
that the proposed tariffs do not pro- 
vide a reasonable basis on which just 
and reasonable rates may be charged." 
Opinion 275, mimeo ed. p. 24, 25 (paren- 
thetical phrases added, emphasis sup- 
plied.) 


in this case the Commission did not con- 


sider at all the fact that, under the tariff 





(R. 4631, sec. 11) and under Administrative Order 
No. 46 of The Public Utilittes Commission of Ohio 
(R. 5625-5627), Portsmouth is subject to curtail- 
ment prior to United Fuel's retail space-heating 
market in Ohio, but would, nevertheless, have to 
pay United Fuel on the basis of a contract demand 
even were it not delivered. In Opinions 272 and 
273 the Commission carefully analyzed this fact 
and held that, under such circumstances, the CD 
rate tariff is unduly discriminatory against the 
customers and unduly preferential to the Columbia 
sellers. THE IDENTICAL FACTS WERE PRESENT IN THIS 
CASE (R. 4631, 5625-5627), yet the Commission, 
without in any way considering them, placed its 
stamp of approval on the CD rate tariff. United 
Fuel has about 1500 customers in New Boston, Ohio, 
a town surrounded by the Portsmouth corporate 
limits (R. 575, 576). United Fuel sells 10,000 
| Mcf per day at retail to Detroit Steel Corporation, 
located near Portsmouth, and it has from 8,000 
| to 9,000 retail customers in an area east of Ports- 
mouth along the Ohio River. The Ohio law is (and 
the Commission so recognized) that Portsmouth must 
curtail its customers to the same extent as United 


Fuel curtails its customers. United Fuel would, 
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therefore, be curtailing deliveries to Ports- 
mouth below its needed contract demand at a 


time when United Fuel continued to serve its own 


space heating customers. The allowance of the 


CD rate tariff under such circumstances would 

be, and is, unreasonable,as the Commission rec- 
ognized in Opinions 272 and 2735. Its action 

in failing to consider the facts on this issue 

in this case was a clear abuse of discretion 

and unlawful. The Commission should be reversed 

for having granted such unduly preferential treat- 

ment to United Fuel at the expense of Portsmouth. 

Not only does the CD rate form discrimin- 

ate against Portsmouth in favor of United Fuel's 
retail operations. Since United Fuel'‘s intra- 
state wholesale customers in West Virginia are 

not required to buy under a CD rate tariff chey, 
too, are placed at a distinct advantage over Ports- 

mouth. They pay only for the gas they take, they 
pay no penalties, and they make no guarantees to 
United Fuel. There was no logical reason shown, 
nor is there any reason, why Portsmouth should be 
picked out for such harsh treatment. The only 


reason Portsmouth has been caught in Columbia's 





CD vice is that it happens to do business on the 
north bank of the Ohio River rather than on the 
south bank; were it on the latter bank United 
Fuel would never even have attempted to impose 
the CD tariff upon it (R. 767). Thus, solely 
because United Fuel's 12 intra-state whole- 
sale customers are not under the wine of the 
Federal Power Commission but are protected by 
State agencies, they have been able to escape 
the lash of the CD tariff (R. 764-767). Ap- 
parently the public interest is still paramount 
in the halls of the State regulatory agencies. 
In any event, we submit that the Commission has 
here allowed United Fuel to aiscriminate unduly 
against Portsmouth in favor of United Fuel's 
intra-state wholesale customers. The Commission 
should therefore, be reversed. | 

Further, United Fuel and the other 
Columbia Companies have many large retail cus- 
tomers buying large quantities of gas under 
other than CD tariffs (R. 1241, 13526, 1433, 
1483, 1484), and they, too, have been placed at 
a distinct advantage over Portsmouth. One of 


these large retail customers, Detroit Steel Corpor- 


ation, does business in the Portsmouth-New Boston 
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area. Why does United Fuel sell gas to these 
customers without any guarantees while it rams 
the CD tariff down Portsmouth's throat? The 
answer is obvious, «+ they would stop buying gas 


and would use some other fuel if any CD provi- 


sions were sought to be imposed upon then. 


Portsmouth, however, as a public utility cannot 
abandon service to its customers and cannot even 
look to other sources for its gas supply, be- 
cause United Fuel says that, even under the CD 
tariff, it must continue to remain at the mercy 
of United Fuel for its gas requirements (in this 
regard, the Commission has concurred, see Opinion 
286). Moreover, while the retail customers can 
stop buying gas from United Fuel or Portsmouth 
anytime they want to, Portsmouth must keep right 
on paying demand charges to United Fuel based 

on not less than 90% of its highest CD, and this 
even if, through depression, the development of 
competitive fuels, or some other cause beyond 
its control, its sales of gas should drop to 
zero. At no point in this case has United Fuel 
or the Commission answered the question as to 


why Portsmouth should be treated so differently 





* 
ja 


from the retail customers. The CD tariff imposes 

a most unreasonable obligation upon Portsmouth, 

an obligation to take or pay for gas for the in- 

determinate future. It is unreasonable ipso facto, 

- it becomes unreasonably discriminatory when it is 

seen that United Fuel does not impose it upon its 

large retail customers. The Commission's action in 

allowing such undue discrimination should be reversed. 
Finally, the imposition of the CD rate 

tariff on Portsmouth is unduly discriminatory against 

it in favor of United Fuel's affiliated inter-state 

wholesale customers, Ohio Fuel, Manufacturers, Sea- 

board and Central Kentucky. So-called "contract 

demands" mean nothing as between United Fuel and 

those customers. Columbia's New York Office can 

(and has) shifted them around at will. ‘The penalty 

provisions in the CD tariff are a farce when viewed 

in the light of the affiliation. All of the restric- 

tive provisions in that tariff which would "bind" 

Portsmouth are meaningless in the case of United Fuel 

wad Te affiliated buyers. For example, United Fuel, 

at its sole discretion, can allow increases or decreases 

to be made in contract demands, can allow takes in ex- 


cess of contract: demands without penalties, can allow lost 
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gas to be excluded from billing demand compu- 
tations, and can allow gas to be purchased from 
sources other than itself. In any given case it 
will be (and has been) Columbia's New York 
management which governs the operations of both 
seller and buyer under the CD tariff, - always 
governed, of course, by the private interest of 
Columbia's stockholders. The existence of the 
CD tariff for application both to Portsmouth and 
the affiliated customers of United Fuel is, there- 
fore, unduly and harshly discriminatory against 
Portsmouth in favor of those customers. 

The Commission's own Staff developed 
at length the reasons why the CD tariff is unfair 
and unduly discriminatory. Its Brief to the 
Examiner (the Argument in which is reproduced 
as Appendix A attached hereto) was ignored by 
both the Examiner and the Commission. We res- 

pectfully urge the Court to consider the Conm- 
mission Staff's Brief in its determination of 
this proceeding, since it is the product of the 
technical experts whose full time was dedicated 
to the preservation of the public interest 
rather than the private interest of any party 
to a proceeding. We respectfully urge the Court, 
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also, to consider the Commission Staff's Ex- 
ceptions to the Examiner's Decision in this 

case, since those Exceptions represent the 
unbiased analysis of the Commission's technical 
experts at a time when they were free to ex- 
press their true convictions (R. 6565-6594). 

The Commission in its May llth order failed to 
explain if, why and how its own Staff's Exceptions 


were not well taken. The Commission was as guilty 


of ignoring the evidence adduced by the Staff and 
the Intervenors as was the Examiner. : The Staff 
in its Exceptions truly said: 


“Ryidence adduced by the start and 
intervenors pointing to the unjust- 
ness and unreasonableness of the pro- 
posed rate form and which militate 
against the findings and conclusions 


of the (Examiner's) decision was 
ignored." Staff's Exceptions, p. 5, 
R. 6570. | 


Lit « THE COMMISSION UNLAWFULLY APPROVED THE 
CD RATE TARIFF FOR APPLICATION TO 
PORTSMOUTH BECAUSE ON THE SAME FACTS 
INVOLVING THE SAME PARTIES, IT HAD TWICE 

GIVEN ITS OFFICIAL ASSURANCE TO PORTS= 
MOUTH THAT THE CD TARIFF WOULD NOT BE 
IMPOSED UPON IT, AND IN THREE OTHER 
DECISIONS INVOLVING THE SAME QUESTION 
IT HAD DECIDED THAT THE CD TARIFF WAS 

- - ILLEGAL, AND THERE WAS NO SHOWING OF 
~- ERROR OR CHANGED CONDITIONS. 


The Commission rejected United Fuel's CD 
rate tariff in Opinions 258 and 258-A after a full 


alt Sn 


consideration of the provisions of that tariff. 
United Fuel did not appeal from these decisions 
and, therefore, Opinions 258 and 258-A became 
final sixty days after November 19, 1955, the 
date Opinion 258-A was issued. But United 
Fuel refiled its CD rate tariff on May 12, 1954 
(R. 5881, 5883), less than four months after 
the e > Ww 


ealed from ini 258 d = 
19 of the Act. It is the law that: 


"After the order had become final it 
qd not bec tera 

through the f n am rate $s 

Change. Section ad) of the Act is 


no help to petitioner (in this case, 
United Fuel and the Commission) in 
its (their) endeavor to so unilateral- 
ly destroy the order which had been 
arrived at after an adversary hearing 
and under which petitioner (in this 
case, United Fuel) had been proceeding 
Since its issuance. Federal Power 
Commission v. Colorado Interstate Gas 
Co., 1955, 348 U.S. 492, 502, 755 S..Ct. 
467, 99 L. Ed. 583. What Section 4 (a) 
provides is an alternative method o 
effecting changes otherwise permissable 
by virtue of the Act. United Gas Pipe 
Line Co. v. Mobile Gas Service Corpor- 
ation (Federal Power Commission v. 
Mobile Gas Service Corp.), 1956, 350 
U.S. 332, 76 8. ante ais Panhandle 

r 


Com'n (decided Aprit 21 ‘  Saneer= 
ing denied June 5 1956 B30 Fed 467 
at p. 473 (parenthetica ’ phrases added, 
emphasis supplied.) 








In allowing United Fuel to vefite the CD 
rate tariff less than four months after the ex- 
piration of the time for appeal from Opinions 258 
and 258-A, the Commission conspired with United 
Fuel's collateral attack upon the decisions in 
those opinions. In allowing United Fuel another 
hearing on the CD rate tariff the Commission con- 
founded its error. In approving the cD rate tariff 
so recently rejected by it, the Commission placed 
its stamp of approval upon the collateral attack 
made by United Fuel upon its own orders, and it 
placed itself in the self-appointed position of 
a body appellate. We submit that United Fuel had 
no legal right to appeal the decisions in Opinion 
258 and 258-A to the Commission rather than to 
the Court of Appeals. We submit that the Con- 
mission had no legal right to usurp the powers 
of this Court by hearing United Fuel's Appeal. 

If there were error in Opinions 258 and 258-A 
(issued after rehearing), then it was for the 
Court to decide under section 19 of the Act. 

United Fuel's collateral attack ion these opinions 
was unlawful, and the Commission's allowance of 
that unlawful attack was unlawful. Further, if 

it be assumed that the Commission had the right 
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to approve the refiled CD rate tariff IF a 


clear showing of significant changes in con- 


ditions were shown, then the approval by the 
Commission in this case, where no changes in 
conditions SINCE THE ISSUANCE OF OPINION 258-A 
were shown, was clearly unlawful. The Commission 
here allowed: 
(1) An unlawful collateral attack to be 
made by United Fuel upon Opinions 258 
and 258-A, and their accompanying 
orders; 
The revocation by the Commission 
of the official assurance given Ports- 
mouth in those opinions, without any 
showing of clear error in those opinions 
affecting the "paramount public interest," 
and without any showing of changed facts 
demonstrating that the "paramount public 
interest" required revocation of the 
prior decisions. 
This arbitrary abuse of discretion on 
the part of the Commission should be reversed. Its 
attempt to avoid the provisions of the Natural Gas 


Act should not be sustained by the Court. Because 





the Commission acted unlawfully in permitting 

and sustaining an APPEAL not provided for in 

any law, its May llth order should be reversed 

and its orders accompanying Opinions 258 and 

258-A should be enforced. 

IV. THE COMMISSION UNLAWFULLY APPROVED THE 

CD RATE TARIFF AS A CHANGE IN THE TERMS 
AND CONDITIONS OF THE CONTRACT BETWEEN 
UNITED FUEL AND PORTSMOUTH BECAUSE THERE 


WAS NO PROOF THAT THE PROVISIONS OF 
PORTSMOUTH'S UNCANCELLED CONTRACT WITH 


UNITED FUEL WERE AGAINST THE PUBLIC 
INTEREST ! 


In its May llth Order, the Commission 
approved the CD rate tariff as unilaterally filed 
by United Fuel under Section 4 of the Act in 
derogation of Portsmouth's existing contractual 
rights. No investigation of the propriety of 
the provisions in the uncancelled contract between 


Portsmouth and United Fuel has ever been instituted 





by the Commission, nor has any person ever requested 
such an investigation, under Section 5 of the Act. 
Yet in its order of July 6, 1956 denying rehearing 
of its May llth order, the Commission said that 

the proceedings before it ".,.satisfy, in sub- 





stance the requirements of Section 5 of the Natural 





. Gas Act". The fact is that the Commission could 
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not have determined that the provisions of Ports- 


mouth's existing contract with United Fuel were 
against the public interest, as it implies, 
ecause that contract was not even int ed 
in evidence in the proceedings before it. The 
Supreme Court has stated: 
"The condition precedent to the 


Commission's exercise of its power 
under Sec. 206(a) (Sec. 5 of the 


Natural Gas Act) is a finding that 
the existing rate is ‘unjust, un-. 
reasonable, unduly discriminatory 
or preferential.'” F.P.C. v. Sierra 


Pegi tic Pover Go. (1956), 350 U.S. 

3 at vo. 3535 (parenthetical phrase 
added, emphasis supplied.) 

In its May llth order in this case the Commission 
did not find that the provisions in Portsmouth's 
contract are "unjust, unreasonable, unduly discrimi- 
natory or preferential." It never even me ed 
the fact that Portsmouth has a contract with United 
Fuel. Without analyzing that contract at all, 

how can it be said that the provisions in it are 
against the public interest? The Commission's 
statement in its July 6th order that these pro- 
ceedings "...satisfy, in substance the require- 


ments of Section 5 of the Natural Gas Act," can- 


not be supported. 








In this case the Commission held a 
Section 4 proceeding on the lawfulness of the 
filed CD rate tariff (R. 5952, 6011). It has 
not yet held a hearing on the lawfulness of 
the provisions in Portsmouth's contract and 
in the tariff sought to be changed. » 

The Commission's action in forcing 
Portsmouth to purchase under the CD tariff was 
unlawful because: | 

lL. It abrogated Portsmouth! s existing 
contract with United Fuel, as amended only by 
mutual agreement of Portsmouth and United Fuel; 

2. Portsmouth has never agreed with 
United Fuel that it could be billed on a CD basis 
rather than upon the actual volumes purchased by 
Portsmouth; : 

3. The Natural Gas Act does not give 
United Fuel or the Commission the right to effect 
such a unilateral change in the contractual deal- 
ings between the parties; 

4, United Fuel and the Commission had 
no right to abrogate United Fuel's private con- 
tract with Portsmouth; : 
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5. United Fuel was not, and is not, enm- 
powered to initiate unilateral changes in contracts 
under Section 4(d) of the Act; 

6. The Commission in the instant pro- 
ceeding had no power to set aside and nullify the 
method for determining billing demand to which 
Portsmouth had agreed; 

7. Portsmouth has developed its markets, 
made commitments to its consumers and established 
its own rate forms on the basis of the method for 
determining billing demand to which it had agreed 
and which, on attack by United Fuel and the Columbia 
Companies, was approved by the Commission in Opinions 
258, 258-A, 272, 272-A and 273, and it was grossly 
unfair for the Commission to allow the CD tariff 
after giving its official assurance to Portsmouth 
that the previous billing method was just and reason- 
able; 

8. The Commission has not at any time 
initiated, under Section 5(a) of the Act, an 
investigation on its own motion to determine 
whether the present contract, as amended, between 
Portsmouth and United Fuel is not in the public 


interest, nor has any such investigation been 
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requested by United Fuel, nor is there & record 


now before the Commission showing the irreparable 
damage to Portsmouth and its consumers caused by 
the Commission's arbitrary retraction of the 
assurances given in Opinions 258, 258-A, 272, 
272-A and 273; 

9. There is not a scintille of evidence 
in the record in this proceeding, nor could any 
evidence be offered in any other proceeding, nor 
does the Commission in its May llth order cite 
any evidence, that the PUBLIC INTEREST, RATHER 
THAN UNITED FUEL'S PRIVATE INTEREST, would be 
adversely affected unless the basic method of 
determining billing demand, as agreed to by Ports- 
mouth, is changed to the CD basis unilaterally 
filed by United Fuel. : 

The Commission's intentional, arbitrary 
and capricious failure to follow the decisions of 
the Supreme Court in United Gas Co, v- Mobile Gas 
Corp., 350 U.S. 3352, and in Cv erra 
Power Co., 350 U.S. 348, should be reversed. 


In its July 6th order denying rehearing 


the Commission made a feeble ae to evade the 





law of the Mobile and Sierra Cases by stating that 
the instant proceedings satisfied the requirement 
of a Section 5 investigation even though the case 
was admittedly a Section 4 proceeding. Yet the 
Commission did not retract in one iota the many 
findings of fact contained in Opinions 258, 258-a, 
272, 272-A and 2735 in support of its there-pre- 
scribed tariff. In order to enable this Court 

to discharge its duty of reviewing the Commission's 
May llth order, the Commission was duty-bound 

to set forth "with explicitness" the criteria by 
which it was guided in disapproving the previously- 


approved tariff. Michigan Consol, Gas Co. v. Pan- 
handle Eastern P, L. Co. (1955), 226 Fed 60. This 


it did not do (cf. FPC v. Hope Nat. Gas Co., 320 
U.S. 591 at p. 627, Justice Frankfurter's dissent). 


The fact is that the Commission could not reverse 
its findings of fact in Opinions 258 and 258-A 
because the same facts found therein were present 
in the instant proceeding. No matter what the 
Commission SAYS now, it simply cannot make a 
Section 5 case out of what admittedly was a 
Section 4 case. Because neither the previously- 


approved tariff (to which Portsmouth agreed) nor 
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the contract between Portsmouth and United Fuel 
were introduced in evidence in this proceeding, 
and because all of the evidence offered by United 
Fuel was directed to proving the lawfulness of 
the newly-filed CD tariff, this case did not meet 
the standards set forth in the Mobile and Sterra 


Cases. For this reason the Commission's action 


should be reversed. 


CONCLUSION 3 
The action of the Commission herein 
appealed from should be reversed because: 

1. United Fuel failed to prove a need for 
applying the CD rate tariff to Ports- 
mouth; | 
The substantial evidence shows that 
the CD rate tariff is unduly discrimin- 
atory 2gainst Portsmouth, in favor 
of United Fuel, its intra-state whole- 
sale and retail customers, and its 
affiliated inter-state wholesale cus- 
tomers; | 
United Fuel made an unlawful collateral 
attack upon the Commission's orders in 


Opinions 258 and 258-A by refiling, within 








four months after they became final, 
the identical tariff rejected therein; 
the Commission's allowance of such at- 
tack was an unlawful usurpation of the 
powers of the United States Court of 
Appeals granted under Section 19 of 
the Natural Gas Act; and | 
4, The action was contrary to the law 
of the Mobile and Sierra Cases as 
pronounced by the Supreme Court of the 
United States. 
The Commission should be ordered to enforce the 
orders issued by it concurrently with its is- 
suance of Opinions 258 and 258-A. 


Respectfully submitted, 
Julian de Bruyn Kops 
Roy D. Boucher 
Frederick C. Wellington 
Attorneys for The Dayton 


Power and Light Company, 7 
Intervenor ; 


November 26, 1956 





COMMISSION STAFF BRIEF - PAGES 8-42 


rgument 


It is the position of the Staff that the re- 
quests of United Fuel 3/ and Central Kentucky (herein- 
after "Applicants") to institute billing under the (CDS) 
contract demand tariffs be denied and that they be re- 
quired to continue the form of rate prescribed in Opinion 
No. 258, and reaffirmed in Opinion No. 258-A, In the 
Matter of United Fuel Gas Company, Docket No. G-2055, 
and as approved in settlement of the proceedings in 
Docket No. G-2274 and the form of rate Spprere’ in the 
settlement proceedings in Docket 


3/7 In keeping with the manner of presentation of the 
evidence on the record, the Staff proposes to direct 
itself primarily to the contentions and' operations 
of United Fuel because the proper rate form for Cen- 
tral Kentucky's wholesale sales depends on the de- 
cision with with respect to United Fuel. 
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Nos. G-2056 and G-2276, In the Matter of Central Kentu- 
cky Natural Gas Company. | 


In support of its position, the Staff relfes 
on the precedents of the Commission's findings in the 
aforementioned Opinions 258 and 258-A, and the Commisston's 
approval of the G-2274 settlement rates, coupled with the 
fact that there. has been no material change in the United 
Fuel's costs and operations since those determinations, as 
well as on the precedents of the Commission anes No. 
272, In the Matter o facturer 7 t C 
Docket No. G-2176, and Opinion No. 273, tp, tne Hatter of 
The Ohio Fuel Gas Company, Docket No. G-1965, with respect 
to the contentions raised by the latter companies for a 
contract demand tariff and the similarity of the factors 
pertinent thereto as between each of the latter companies 
and United Fuel. 


_ In further support, the Staff proposes to show 
that the characteristics of integrated operations of the 
Columbia Gas System, to the extent here concerned, and 
particularly of the Charlestown group of that Systen, 





consisting principally of United Fuel, Seaboard and 
Central Kentucky and the characteristics of the opera- 
tions of United Fuel, all require a rate form such as 
that previoulsy prescribed by the Commission and that 
such rate form produces equitable results, and adequately 
reflects the characteristics of United Fuel's operations, 
facilities and costs of service. 


Overall, the Staff proposes to show that United 
Fuel's proposed rate forms are unduly discriminatory and 
preferential and otherwise unfair, because (1) the three 
customers for whom the CD is proposed are required 
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to predict their maximum single day's requirements and 
to pay on such estimated basis, subject to over-run 
penaities for takes in excess of estimates, while the 
two customers for whom monthly billing demand is pro- 
posed would pay on an actual take basis regardless of 
their estimated maximum single day's requirements from 
United Fuel; (2) the two rate forms produce material 
differences in rates and charges by reason of the two 
different billing demand provisions, and such differences 
have not been shown to be justified on any basis and 
cannot be justified on the basis of costs as classified 
and allocated by the Commission in Docket No. G-2055; 
(3) essentially, United Fuel proposes to protect itself 
through the CD against the long-term impacts of varia- 
tions in the load requirements of the three wholesale 
customers to be subjected to that tariff, without pro- 
viding those customers with corresponding protection 
against any long-term impact of variations in load re- 
quirements of United Fuel's direct sales and those of 
the two wholesale customers not under the CD rate; 

and (4) the operation of the CD, in an economic sense, 
would effectively limit the service to the three whole- 
sale customers under that rate and correspondently would 
effectively limit the service to be rendered by such 
three customers while no such limitation of service would 
be applicable to United Fuel's own retail sales or the 
sales of its two other wholesale customers. 
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United Fuel in its operations sells and delivers 
gas to five purchasers in interstate commerce for resale 
and also serves residential, commercial and industrial 
consumers in Kentucky, West Virginia, and Ohio. Estimated 





sales for the year 1955 are indicated as follows (Item 
E, Statement G): 


Estimated Sales - 1955 


Jurisdictional Mef at 14.73 lbs. 


Atlantic Seaboard 97,357,000 
Central Kentucky 63,520;700 
Manufacturers 

Ohio Fuel 

Portsmouth 


Non-Jurisdictional 


Retail 27,756,513 
Field 73024 
Main Line Industrial 7,521,443 
Intrastate Wholesale 991,149 


Total : 36, 342,629 
Grand Total « - + « 4% «© ¢ + + «© + » « | BS7,833,%89 


’ The 1955 estimated sales, indicated above, 
amount to only approximately 34% of Ohio Fuel's total 
requirements of 271,463,700 Mcf for the year 1955 and 

a similar approximate 34g of the Pittsburgh Division 
(mainly Manufacturers) total requirements of 194,478,000 
Mcf for the year 1955 (Item K, page 16), whereas the 
estimated sales to Seaboard and Central Kentucky con- 
stitute substantially the total requirements of those 
companies. 2 
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Thus, Seaboard and Central Kentucky are directly 
dependent upon United Fuel for substantially all their 
requirements, whereas Ohio Fuel and Manufacturers. have 
their own production, purchase gas locally, have contracts 
with Southwest suppliers, and maintain their own under- 
ground storage projects, which are of considerable size. 
So that, while United Fuel's supply of-gas is made 
available to Ohio Fuel and Manufacturers, that supply 
is used as a balance wheel for the requirements of 
those companies (Opinion No. 258, supra, p. 48). 





Considerations of rate form in these proceed- 
ings cannot be divorced from the realities of the in- 
tegrated operations of the Columbia System and the 
segment thereof called the Charleston Group. From the 
standpoint of gas supply, the total Columbia System gas 
supply available from all sources is treated as a pooled 
supply, a@ common supply to meet the requirements, whole- 
sale and retail, of ral Columbia subsidiaries. The 
dispatching of gas among the various affiliates in the 
System is effected by the System dispatcher. Gas pro- 
curement, planned in advance (or on a day-to-day basis) 
is effected on a System basis to meet total System needs, 
and construction is planned on a System basis to re- 
ceive, store, and distribute the common pooled supply 
to the System’s customers. (Tr. 234). 


As indicated in the various Columbia Blue 
Books {Items K, N and V) the principal gas procure- 
ment and supply companies in the Columbia System are 
United Fuel, and two of its affiliated wholesale cus- 
tomers, Ohio Fuel and Manufacturers. As Mr. Loomis 
testified, (Tr. 1228} 
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"...the baiancing cut of the system pooled supply is 
primarily accomplished through the changing of de- 
liveries from Ohio Fuel and to Ohio Fuel and United 
Fuel to Manufacturers..." and again, "I refer to my 
previous testimony with regard to the deliveries from 
United Fuel te Ohio Fuel and Manufacturers...Those de- 
liveries are used in varying degree to accomplish or 
effect the system pool supply, and those deliveries 
are changed from time to time” (Tr. 13532) and again, 
"..-The deliveries from United Fuel to Ohio Fuel are 
the principai means by which the pooled supply is 
accomplished, and they are changed from time to time 
in working out the pooled supply." (Tr. 1333-4). 
What this means, of course, is that the actual de- 
liveries by United Fuel to: either Ohio Fuel or Manu- 
facturers is dependent not: only upon the latter two 
companies’ total gas requirements but also upon the 
availability of gas to them from sources other than 
United Fuel. In illustration, a comparison can be 
made of certain purchases by the Pittsburgh Division 
which is principally Manufacturers! company for the 
year 19535, as estimated on p. 10 of the August 1952 
Blue Book (Item V) and actual, as shown on p. 2 of 





the May, 1954 Blue Book (Item K) and tabulated below: 


Supply from Estimated Mcf Actual Mcf Difference 
Chicago Corp. via ~ 
Tennessee 26,460,000 27,264,315 804,315 
Texas Eastern 49 ,175, 400 55,901,973 G, 726,575 
United Fuel 34,588, 300 24,604,375 (9,983,925) 
Atlantic Seaboard 7,044,900 6,429,888 (615,012) 
Total-four sources 117,268,600 114,200,551 (3,068,049) 


Integrated operations of a number of corporate 
entities comprising a single system simply means that 
operations of each such corporate entity are conducted 
within the framework of the System to promote the 
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well-being of the whole System after elimination of 
transactions between and among the corporate entities 
comprising the whole System. The foregoing tabula- 
tion shows that in 1955 Manufacturers purchased more 
gas from non-affiliates than had been previously esti- 
mated while for the same period it purchased less gas 
from its affiliates than had been previously estimated. 
It is reasonable to assert that the foregoing results 
reflect the integrated operations of the Columbia Sy- 
stem. Under the circumstances then prevailing, manage- 
ment deemed it advantageous to the System as a whole 
for Manufacturers to buy more gas from Texas Eastern 
and less gas from United Rel notwithstanding the ad- 
verse effects thereof on United Fuel. : 


Reduced purchases by Manufacturers from 
United Fuel in 1953 clearly resulted in higher unit 
costs for United Fuel's sales. (See also Staff's 
Exhibit 44 and the testimony of Staff's Witness Ben- 
son Tr. 2027-2035). While United Fuel proposes to 
minimize the risks of its business in sales to Sea- 
board, Central Kentucky and Portsmouth through its CDS 
rate schedule, it does not, because it cannot, protect 
such wholesale customers (and their customers) from the 
effects of the integrated operations of the Columbia 
System as they relate to transactions between United 
Fuel, Ohio Fuel, and Manufacturers. . 


Staff Witness Benson testified that the 
facilities of the total integrated System (comprised 
of a number of corporate entities) reflect and its 








operations are conducted to achieve the objective of 
maximum benefit to the System as a whole and similarly 
the facilities of a segment of 
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such System such as the Charleston Group reflect and 
its operations are conducted for the maximum benefit 
of the group, insofar as not inconsistent with the 

beneficial interests of the whole System (Tr. 2010). 


It is sometimes inevitable that the conduct 
of integrated operations for the best interests of the 
System as @ whole will not always be to the best in- 
terest of each corporate entity within the System and 
to the customers of such corporate entity. While the 
Staff does not deem integrated operations of a system 
to be objectionable per se (as a matter of fact there 
would be little justification for integrated opera- 
tions of a system unless the total advantages to the 
system as a whole outweigh the disadvantages some- 
times accruing to particular corporate entities with- 
in the system), it is the Staff's contention that 
the total advantages of integrated operation should 
be equitably distributed among the corporate entities 
within the systen. 


Substantially, all of United Fuel's whole- 
Ssaie saies are made to affiliates within the Columbia 
System, each of which, in more or less degree is 
affected by the System's integrated operations. It 
is the view of the Staff that the form of rate for 
United Fuel's wholesale sales constitutes one aspect 
of the System's integrated operations because the form 
of rate utilized for such wholesale sales constitutes 
the mode of distributing United Fuel’s costs of ser- 
vice among its customers, and such costs of service 
are, for the most part, the costs of that portion 
eof the Columbia System's pooled gas supply that is 
provided by United Fuel. 
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The direct dependence by Seaboard and Cen- 
tral Kentucky for substantially all their require- 
ments from United Fuel reflects not only the needs 
of Seaboard's and Central Kentucky's customers but 
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also the nature of the facilities and operations of 
those two companies as integral components of the Char- 
leston group which reflects the control of the Columbia 
System. In other words, United Fuel's contention that 
the requirements of Seaboard and Central Kentucky from 
United Fuel are solely the sum of the requirements of 
Seaboard's and Central Kentucky's customers completely 
overlocks the fact that the Columbia System has de- 
cided that United Fuel, rather than Seaboard or Central 
Kentucky, should run and operate such facilities 4 

as would permit the purchase of gas at high load factor 
notwithstanding the sale thereof at materially lower 
load factor. | 


The effect of that control on the facilities 
and operations of Seaboard is such that it neither owns 
nor operates any LPG or storage peak-shaving facili- 
ties and has only a nominal amount of local purchases. 
Thus, despite the fact that Seaboard's facilities 
at Cobb are adjacent to those of Tennessee Gas Trans- 
mission Company and close to United Fuel's storage 
pool X-52A, the supply from Tennessee and the benefits 
of that storage pool are for United's own account 
(Tr. 2012). Again, although only recently storage 
pool X-56 4/ was activated adjacent to Seaboard's 
Cleveland Compressor Station, that storage pool was 
developed and is owned and operated by United Fuel, 
even though Seaboard's transmission facilities are 
used, without charge, to transport gas for United 
Fuel from Cobb to that storage pool and turning it 
back to the account of United Fuel 


47 By order issued April 29, 1955 in Docket G-6500, 
the Commission conditioned the grant of a certi- 
ficate to Seaboard to require that company to 
apply for certificate authorization to transport 
gas for United Fuel to the X-56 storage field or 
to acquire such storage field from United Fuel. 
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at the Cleveland Compressor Station (Tr. 3754-3755). 
Further, Seaboard's Boldman Station and a portion of 
its 20" transmission line are located in the midst 

of producing fields in Kentucky, yet those fields are 
either owned and operated by United Fuel or the gas 
produced by others is purchased by United Fuel (Exh. 
1). United Fuel also owns undeveloped acreage in 
Seaboard's service area in Virginia. 


In acdition, Seaboard's operations are 
controlled to the extent that during the 1953-54 
winter Seaboard made substantial deliveries in excess 
of the contract demand to certain of its wholesale 
customers, principally Commonwealth Natural Gas 
Company and Baltimore Gas & Electric Company, and 
similar deliveries during the 1954-1955 winter to 
Baltimore, even though such deliveries caused Sea- 
board to establish higher billing demands on United 
Fuel which, until subsequently exceeded, were ratchet- 
ed Ae billing purposes for another 11 months (Tr. 

012). 


The effect of the Columbia System control 
on the nature of the facilities and operations of 
Central Kentucky is similar. Central Kentucky owns 
and operates LPG and storage facilities which are 
relatively small and also purchases a minor amount 
of gas from local producers (Tr. 724), none of which 
are fully utilized to keep Central Kentucky's peak 
demand on United Fuel at a minimum (Tr. 2013, 3869- 
70). Central Kentucky does not own or operate any 
local production even though United Fuel has proe 
ducing acreage in Central Kentucky's area. United 
Fuel, rather than Central Kentucky, makes direct 
sales to two large industrial customers west of 
Kenova Station. Moreover, Central Kentucky is 
directly 
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connected to Tennessee Gas Transmission Company and 
Gulf Interstate Company (Tr. 2012) and has incurred 
some costs with respect to those connections, but 
nevertheless receives gas from those two companies 
for the account of United Fuel (Tr. 3870). 


These effects of integrated operations, 
in addition to others testified to by Staff Witness 
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Benson (Tr. 2013, 3752-53, 3870) indicate clearly that 
Seaboard and Central Kentucky do not own or operate 
facilities which would enable them to keep their bil- 
ling demands upon United Fuel to minimum and thereby 
tend to reduce their costs of obtaining and supplying 
their customers! requirements. As a consequence, the 
load factors of the purchases by Seaboard and Central 
Kentucky from United Fuel are lower than they need to 
be and reflect not only the requirements of their cus- 
tomers but also the integrated operations of the Charl- 
eston group and the control of the Columbia System 
over the facilities and operations of Seaboard and 
Central Kentucky. It follows, therefore, Seaboard 
and Central Kentucky should not be forced to pay 
demand charges based on a single day's peak require- 
ments when these customers do not and cannot keep 
their single day's peak requirements from United Fuel 
to a minimun. 


It is the conclusion of the Staff, there- 
fore, that these integrated operations require a form 
of rate for United Fyel's wholesale sales that is based 
on the actual requirements of its customers, rather 
than on long-term estimates, and also a form of rate 
that provides a sufficiently broad billing base to 
minimize the effect of single peak day takes result- 
ing from such aspects of the integrated operations 
which tend to operate | 
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adversely upon the economy of any one of those indi- 
vidual purchasers. 3 


Precedent C issti ecisions 


The Commission in its Opinion No. 258, 
issued August 7, 1953, in Docket Nos. G-1781 and 
G-2055, concluded, on the basis of the record then 
before it, that the contract demand form of rate schedule 
was not proper for United Fuel’s wholesale sales 
(Opinion No. 258, mimeo. ed. p. 52). The Commission, 
after due consideration of the difference in the pat- 
tern of deliveries by United Fuel to Seaboard, Cen- 
tral Kentucky, and Portsmouth as one group of whole- 
sale customers, and Ohio Fuel and Manufacturers as 
a second group, determined that a contract demand 
tariff for United Fuel would result in undue discri- 
mination and preference. In Opinion No. 258-A, the 





Commission reaffirmed its position with respect to 

the contract demand and also reasserted that due to 
the flexibility of United Fuel's daily supply capacity 
and the degree of integration of United Fuel's opera- 
tions with those of the Columbia System, the billing 
demand in United Fuel's tariff should be related to 
sustained rather than single day deliveries (Opinion 
No. 258-A, mimeo ed. p. 6). 


The factors leading to the above Commission 
decision are not only present in the instant proceed- 
ings but are accentuated as to the undue discrimination 
and preference that would result by the proposal here- 
in to provide different billing demand determinants 
for the two groups of wholesale customers listed 
above. Thus, United Fuel proposes for the so-called 
CD customers, Seaboard, Central Kentucky and Ports- 
mouth, a contract demand form of which imposes a long- 
term commitment and a floor below which 


(19) 


the billing demand cannot go, geared to the maximum 
single day's take or estimated requirement while for 

its so-called LS customers, Ohio Fuel and Manufacturers, 
United Fuel proposes a billing demand based on the 
average daily demand in the month, but not less than 
the maximum average demand so determined during the 
current lé-month period. : 


In its subsequent: proposed revisions (Exh. 
46) United Fuel proposed a long-term ratcheted bill- 
ing demand for its LS rate schedule and also modifi- 
cation of the long-term ratcheted billing demands 
under both rate schedules, if United Fuel can other- 
wise dispose of the gas. Such modification does not, 
however, alter the basic difference in billing, i.e., 
the maximum single day's take or estimated require- 
ment under the CD as against the actual maximum average 
daily demand in the month under the LS. 


In effect, the present proposal of United 
Fuel more closely resembles the situations described 
by the Commission in Opinion No. 272, In the Matter 
of Manufacturers Light and Heat Company, Docket Nos. 
G-19607 and G-2176, and in Opinion No. 273, In the 


Matter of Ohio Fuel Gas Company, Docket Nos. G-1786 
and G-19605. At pages 45- of Opinion No. 272, the 
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Commission states: 


Only 25 to 30 percent of Manufacturers! 
sales are wholesale sales; the remainder 
of its sales are at retail. Where such 
a@ situation exists, there is a strong 
possibility that discrimination may occur 
as a result of the proposed contract demand 
tariff. The purpose of the proposed tariff 
is, in general, to protect Manufacturers 
in the event it incurs costs to provide a 
supply of gas for which anticipated re- 
quirements fail to materialize. Where 
such a tariff | 
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is applied to all customers equally, dis- 
crimination among customers may not be 
significant. But where such protection 
3 u dis cable t ut_a a 
ortion tota ale resulting discri- 


| And again, in oe oe Ohio Fuel's proposal 
to institute contract demand billing for its inter- 
state wholesale customers, the Commission in Opinion 
No. 273, pages 23-24, reaffirms its determination 
that a contract demand that is applicable to but a 
small portion of total sales results in unreasonable 
discrimination. , 


While, admittedly, the portion of United 
Fuel's retail sales is materially less than was pre- 
sent in the Ohio Fuel and Manufacturers cases, the 
proposal by United Fuel to treat differently its 
two groups of wholesale sales makes United Fuel's 
proposed CD sales only about 46% of its total sales 
with the remaining 54% not subject to CD service 
and billing provisions. | 


A considerable portion of United Fuel's 
direct case (Tr. 128-165, 233-244) is devoted to 
the claim that the present proposal for a CD tariff 
is in large part required by the new conditions or 
Boeaenever of United Fuel's business (Tr. 127- 


° 
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It is obvious that the purport of that testi- 
mony is an attempt to overcome the weight of the prece- 
dents of the Commission opinions referred to above. 
This attempt is indicated by Witness Ryder's state- 
ment (fr. 128): 


* * *with respect to the other customers 
fEhe presently proposed CD customer of 
United Fuel, and with respect to the whole- 
sale customers of 
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Central Kentucky, we disagree with the 

reasons advanced in Opinions 258 and 

258-A;3 os e 

testim wili be demonstra W 

in my copini th sons advance were 
ot n and are not n Vv - (Words 

in brackets and underscoring supplied). 
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In further elaboration of that statement, 
the witness testified that the main reasons why Opinions 
258 and 258-A allegedly were not valid are the magni- 
tude of the facilities constructed to serve United Fuel's 
customers, the gas supply and because the fixed charges 
have increased (Tr. 212-213). This testimony is fol- 
lowed by the unequivocal admission that "conditions 
haven't changed. The volumes of conditions has changed" 
(Tr. 215), which emphatically vitiates any claim in 
the record that the character of United Fuel's busi- 
ness or operations are in any way different from those 
upon which this Commission based its denial for a pro- 
posed CD tariff in Opinions 258 and 258-A. 


As a matter of fact, it is readily apparent 
that the changed "volumes of conditions" upon which 
both United Fuel and Central Kentucky rely are its 
so-called "fixed costs" (Exhs. 16 and 22). As Wit- 
ness Ryder stated: (Tr. 437): 


The major purpose for the CD tariff) is 
to be assured of a nominal amount of the 
fixed costs incurred for the capacity, 
the volumes of: gas that are needed, the 
long-term commitments that we have to 
make to supply our customers' require- 
ments. (Words in brackets added). 





This primary reliance upon so-called fixed 
costs and the claim that the billing demand provisions 
of a CD tariff are necessary for concurrent recoup- 
ment of such costs (Tr. 244) not only ignores Com- 
mission precedents and utterly disregards the undue 
discrimination and preference 


(22) 


that results from application of a CD tariff to less 
than half of United Fuel's total sales, as hereinafter 
discussed, but also mistakenly assumes that the form 
of rate should be bottomed on the pattern of cash out- 
flow instead of on the characteristics of the cost of 
service as determined under the familiar formula which 
the Commission follows in fixing rates. 


Admittedly, the record herein indicates that 
United Fuel is committed to a substantial outflow of 
cash annually. It should be noted, however, that based 
on the estimates for the year 1955 (Exh. 16} more than 
70% of suchcash outflow represents payment for purchased 
gas from the Southwest. | 

| 

The formula followed by the Commission in 
fixing rates, and affirmed by the courts in numerous 
instances, is not designed or intended to effect a 
recovery by a natural gas company of its costs coinci- 
dentally with the outflow of its cash. The correct- 
ness of this statement is readily apparent when it 
is considered that in lieu of an immediate recov- 
ery of cash spent, the rate-fixing method provides 
for working capital as an integral component of the 
rate base. For example, when purchased gas is not 
sold immediately but is placed in storage, there is 
no immediate recovery of the purchase price of the 
gas. Instead, as pointed out by the Commiselon in 
Opinion 258, page 2: 


United Fuel accounts on its books for the 
gas withdrawn from storage and gas de- 
livered to storage at the average price 
paid Southwest suppliers. In the sun- 
mer months when gas is delivered to 
storage, purchased gas 
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expense is credited with the proportionate 
part of the total cost of gas purchased 

on a volumetric basis. (The corresponding 
amounts charged to gas in storage are re- 
flected in the working capital allowance in 
the rate base). In the winter months when 
gas is withdrawn from storage, purchased gas 
expense is charged with the total costs 
attributable to such gas on a volumetric at 
basis. 





Obviously, the proposed tariff should properly be 
harmonized, not with the cash outflow, but with the 
cost of service. It is submitted that United Fuel's 
reliance on so-called "fixed costs" either as a pri- 
mary reason for its entitlement to a CD tariff or 

as an attempt to offset the precedents of the Commis- 
sion opinions, is without merit. This conclusion, is 
emphasized by the fact of the marked similarity in 
the operations of the three companies whose proposal 
for a CD tariff was denied in those Opinion Nos. 258, a 
258-A, 272, and 273. Thus, United Fuel, Ohio Fuel, 
and Manufacturers are each integral parts of the 
Columbia System. Each has its own production. 

While each of them purchases for its own account sub- 
stantial volumes of gas from Southwest suppliers, 
each also relies upon storage facilities to a sub- 
stantial degree to facilitate and make flexible its 
operations. Each of them makes sales both at 
wholesale and retail, and as integral components 

in the Columbia System, all three companies make 
transfers of gas between them, either directly or by ~-F 
displacement (Tr. 2009). 
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The Staff further submits that the force . 
of the above opinions as precedents for denial of 
the CD tariff in the instant proceeding is under- 
scored by the fact that in two instances relating “ 
to other Columbia System subsidiaries, namely, sat 
Seaboard and Home Gas Company, this Commission 
(24) 4 
has permitted CD tariffs for the very reason that all +- 
of their sales are at wholesale and there was no M 
indication that undue discrimination or preference 
has resulted between customers of those companies. ™ 
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(Opinion 272, p. 58). 
The Proposed Tariff is Unduly Discriminatory 


and Preferential 


It is the position of the Staff that United 
Fuel's proposed rate forms CD and LS are unduly dis- 
criminatory and preferential with respect to service 
and billing. 


The three CD customers are required to 
predict their maximum single day's requirements and 
to pay on the basis of such estimated demand, subject 
to over-run penalties if actual requirements exceed 
the estimated demand, whereas, even under the re- 
visions to its LS Schedule proposed by United Fuel 
in its Exhibit 46, the two LS customers would pay 
only on the basis of the maximum average daily 
actual demand. This difference in billing demand 
determination is significant and results in a material 
difference in rates and charges which difference has 
not been shown to be justified. Even if no considera- 
tion is given to the effective differences in rates 
and charges which would result over a period of 
several years by using estimates of requirements 
for one group of customers and actual deliveries for 
another group of customers in determining the billing 
demand, it is apparent that the use of billing demand 
determinants of a single day's requirement for one 
group of customers and a monthly average of daily 
demands for another group of customers can result in 
undue discrimination and preference unless Lc ié 
clearly ! 
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shown that the difference in resulting rates and 
charges is fully justified. As to the significance of 
the difference in rates and charges, there! is no 
question. Company Witness Ryder testified (Tr. 384) 
as follows: "A quick calculation would show that on 
an average day you would only charge Seaboard about 
400,000 Mcf as a billing demand in the month of Janu- 
ary, on the average-day basis, and 542,400 Mcf on a 
contract-demand basis." .At United Fuel's proposed 
demand charge of $1.55 per Mcf of billing demand, and 
paraphrasing the above quotation, the quick calcula- 
tion would show that on an average day you, would only 
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charge Seaboard about $620,000 in the month of 

January, on the average-day basis, and $840,720 

on a contract-demand basis. Here is an effective 
difference in rates or charges of $220,720 per month 

or $2,648,640 per year by the use of two different billing 
demand provisions. 


One of United Fuel's witnesses could not 
say whether the company's proposal met the statutory 
standard of lawfulness. He testified (Tr. 366) 

"We are here sponsoring a contract demand for the 
three companies, and a limited service rate schedule 
for the other two companies... I don't know whether 
it is discriminatory or not..." Mr. Ryder further 
testified (Tr. 372) "The pool supply of United is 
incurred for all classes of customers and I cannot 
differentiate between the sales or the supply costs 
of United as applicable to, on the one hand, Ohio 
Fuel, and on the other hand, Atlantic Seaboard 
Corporation". Again (Tr. 373) he testified, "In- 
sofar as United Fuel trying to determine what its 
cost is to serve Ohio Fuel and Manufacturers on 

the one hand, and Seaboard on the 


(25-A) 


other, we do not attempt to do that." Here is an 
admitted inability to justify rate differentials 

on the basis of cost differentials, and consequently 
United Fuel has failed to meet the statutory burden 
of proof relating to the lawfulness of its proposed 
rate forms. Notwithstanding the inability to dif- 
ferentiate the manner in which United Fuel incurs de- 
mand and commodity costs with respect to sales sub- 
ject to Commission jurisdiction United Fuel pro- 
poses to differentiate the billing between two groups 
of wholesale customers by proposing two different 
rate forms for the recovery of undifferentiated costs. 
"On the basis of the rates which are now in effect, 
the recoveryfrom each (group of wholesale customers) 
is on a different basis” (Tr. 373). 


Insofar as service is concerned, the con- 
tract demand minimum billing and over run penalty 
features of the CD tariff would place an effective 
ceiling upon the maximum daily volume which a custo- 
mer thereunder would procure for the supply of its 
requirements pursuant to the 20-year service agreement 





specifying such maximum demand (fr. 612-135), but 

no such effective limitation on supply of gas would 
be imposed on the LS customers or upon United Fuel's 
own retail market. Such effective limitation of gas 
supply for a CD customer may be indicated as between 
Portsmouth, which is United Fuel's only non-affiliated 
interstate wholesale customer for whom a CD is pro- 
posed and United Fuel's retail market in Ohio, within 
and contiguous to Portsmouth's service area (Tr. 575, 
578). Thus, the figures placed on the record by 
United Fuel's witness (Tr. 766, 849) indicate that 
although in the year 1954 Portsmouth and that retail 
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area in Ohio were about equal both in their peak day 
and annual requirements for approximately the same 
number of ultimate consumers, it is estimated that 
by the year 1958 the peak day and annual supply of 
the retail area will be approximately 50% greater 
than to Portsmouth. | 


United Fuel fully recognizes the effective 
limitation on service to the CD customers but seeks 
to minimize it with the suggestion that the purchaser 
subject to that tariff "can protect itself against 
the fixed cost under the proposed CD rate” (Tr. 290) 
by providing peak shaving, by avoiding too great a 
concentration of space heating business, by design- 
ing retail space heating rates so as to reduce the 
effect of fluctuations in sales upon revenues, and 
by introducing a fixed charge based upon capacity 
into the space heating rate (Tr. 291). : 


United Fuel also admits that one of the 
reasons for the contract demand is to control the 
demand for gas (Tr. 588) and that the contract de- 
mand element of the rate is designed to protect 
against fluctuations in peak day demands (Tr. 287). 


Clearly, insofar as service is concerned, 
United Fuel is attempting to use the device of rate 
form as a means of relieving it from supplying the 
highly variable portion of the load of its entire 
requirements customers, Portsmouth, Seaboard and 
Central. Kentucky (Tr. 3801-2) without any such 
limitation on its retail market or the LS customers. 


ol y= 








It is also obvious that while United Fuel 
seeks to insulate itself against the peak day fluctu- 
ations due to weather, it nevertheless directs that 
eae to only 46% of its total sales and not to 
its own : 
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retail market or its LS customers. That United Fuel 
and Central Kentucky do not limit their own retail 
markets and have not put into effect the suggestions 
offered the CD customers is apparent from the facts 
that United Fuel has a 98% heating saturation in its ry 
retail system (Tr. 925) and that Central Kentucky's } 
load factor in its retail system is only about 30% 

(Exhibit 17, Tr. 447). 


in addition, although United Fuel suggests 
that the wholesale customer can protect itself a- 
gainst its fixed costs for gas purchases under the 
CD rate by developing off-peak or interruptible busi- 
ness to fill the valleys left by the space-heating 
load {Tr. 291), that avenue is partially closed to 
the CD customer. In order to protect its storage 
program, United Fuel's proposed tariff prohibits 
customers from reselling gas for boiler-fuel use 
in excess of 2,000 Mcf per day (Tr. 667). This 
prevents the CD customer from developing one class 
of large interruptible-industrial loads to utilize 
fully their contract demand entitlements. More- 
over, to the extent that there is included in a 
CD customer's contract entitlement any interruptible 
or industrial load at all, the supply of gas for such 
load is subject to curtailment prior to United Fuel's 
or Central Kentucky's domestic retail load, notwith- 
standing the contract demand. United FPuel's witness 
Ryder is quite frank about Columbia's curtailment 
policy as reflected in the proposed tariff for he 
states (fr. 388) "Whenever deliveries to Columbia's 
domestic customers are in danger, all sales are sub- 





ject to curtailment..." The Staff does not quar- 

rel with this policy, but believes that the facts ” 

of the Seller having 2 
(28) 7 
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a significant domestic load make it inappropriate for 
such Seller to impose a contract demand tariff upon 
its wholesale customers. In this regard, it should 
be noted that such policy could result in curtailment 
of supply to United Fuel's contract demand customers 
below the then effective contract demand in order to 
maintain or increase deliveries to United Fuel's LS 
customers to protect the supply to the domestic cus- 
tomers of Ohio Fuel and Manufacturers. Hence the sup- 
ply of the contract demand to United Fuel's contract 
demand customers is affected not only by the require- 
ments of United Fuel's domestic customers but also by 
the requirements of all domestic customers of the 
Columbia system, including those of Ohio fuel and 
Manufacturers. | 


e 


Hence, it is the Staff's caution that 
the proposed contract demand tariff would produce 
discrimination in service as between United Fuel's 
CD customers and its non-CD customers and; could re- 
sult in discrimination in service as between com- 
munities supplied by United Fuel, either directly 
or indirectly through its non-CD- customers. 


The Proposed Tariff is Unfair 


The rate forms proposed by United Fuel are 
unfair to the CD customers by reason of the fact that 
United Fuel proposes to protect itself against the 
long-term impacts of variations in the load require- 
ments of its CD customers (Tr. 287) without providing 
them with corresponding protection against long-term 
impact of variations in load requirements. of the 
direct sales or the LS customers. . 


As previously shown, the requirements of 
all of United Fuel's 
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wholesale customers and its direct sales are supplied 
from a common source (Tr. 372, 430, 2018) and sub- 
stantially all the production, storage and transmis- 
sion costs incurred by United Fuel have been treated 
as common costs for all wholesale and rete, customers 
(Tr. 2018). 





It necessarily follows that billing on the 
basis of a long-term estimated single day's peak re- 
quirements subject to a ratchet of 90% of the con- 
tracted demand would not relieve the CDS customers 
of the risk of a fall-off (or failure to realize 
anticipated requirements) in those markets of United 
Fuel which are not being subject to a long-term con- 
tract demand. 


: Staff Witness Benson, in pointing to the 
unfairness of the proposed CD tariff, testified that 
in the event of a fall-off in the retail market of 
either United Fuel or Central Kentucky the CD cus- 
tomers would have to bear some of the risk insofar 
@s production and transmission costs are concerned, 
because in such case the selling company would re- 
quest an increase in rate for wholesale sales (Tr. 


2012) 


United Fuel's witness testified to the 
same effect (Tr. 559-560): 


"Q. Mr. Ryder, at any time that you are 
left with capacity for which no revenues would be 
forthcoming, would you come in for a rate increase 
to distribut among the remaining sales the cost 
associated with unused capacity? 


A. If the annual volumes of sales to 
United's customers decreased to such an extent 
that it was not making a proper rate of return, I be- 
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lieve they would come in and ask for a rate increase." 


As a matter of fact at any time the company 
believes the total sales revenues from all jurisdictiion- 
al sales do not provide a fair return, based on an al- 
location of costs common to both CD and non-CD sales, 
application would be made for a rate increase for the 
fe sales. And such sales revenues may be 

eficient in meeting the allocated costs notwithstanding 
the payment of demand charges pursuant to a contract 
demand tariff, because the actual requirements of the 
non-CD sales failed to meet the anticipated require- 
ments. The CD customer would bear that risk of the 
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non-CD sales, wholesale or retail, first because 

it is axiomatic in the regulatory scheme that pre- 
sent users have to pay the current costs of service 
of a selli company and second, because under the 
cost allocation formula of this Commission in pur- 
suance to that principle, current costs of service 
are allocated between the retail and wholesale mar- 
ket on the basis of actual volumes of gas taken and 
on the relative actual deliveries during the peak 
period in the particular test year that is being 
considered (Tr. 3819). United Fuel sought to 

rebut this testimony of risk to the wholesale 
customer in the event of fall-off in the retail 
market with the contention that the Commission 
could discard its time-tested formula of ‘cost 
allocation and proceed to a segregation of costs 

on the basis of the market which had initially 
created those costs. (Tr. 3985). On cross-examina- 
tion the witness had to admit that he could not go 
ip the plant accounts of United Fuel and reason- 
ably determine which market, wholesale or retail, 
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initially created the costs associated with the 
investment represented by such plant (Tr. 4334), 
that United Fuel does not keep records that would 
enable it to do so (Tr. 4334), and even if they did 
the task would be a formidable one (Tr. 4335). 


A concrete example of the almost utter 
impossibility of apportioning costs on the basis 
of the initial markets responsible for such costs, 
i.e., on the basis of the annual and peak-day load 
estimates pursuant to which costs are incurred 
sometime subsequent to such estimates as against the 
actualities in the particular test year being con- 
sidered, is illustrated by the data set forth in 
Appendix A hereto. That appendix sets forth the 
peak day and annual requirement data of the Charles- 
ton Division as shown in the various Columbia Blue 
Books incorporated in this record by reference. 
For example, for the design peak day, February l, 
1955, the August 1952 Blue Book (Item V) shows 
estimated retail sales requirements of 410,700 Mcf 
as compared with an estimated 358,300 Mcf in the 
May 1954 Blue Book (Item K), or a reduction of 
12.8%. For the same design peak day, the estimated 
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requirements of the wholesale sales, other than 
Ohio Fuel and Manufacturers, amount to 1,050,200 
Mcf as compared with 957,600 Mcf in Item K, or a 
reduction of only 7.0%. Similarly, for the full 
year 1955, the August 1952 Blue Book shows esti- 
mated retail sales requirements of 59,203,600 Mcf 
as compared with 41,852,400 Mcf shown by the May 
1954 Blue Book, or a reduction of almost 30%. For 
the same 1955 year, the August 1952 Blue Book 
shows estimated wholesale sales requirements, 
other than to Ohio Fuel and Manufacturers, of 
169,777,500 Mef as compared with 160,103,000 Mcf 
shown in the May 1954 Blue Book, or a re- 
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duction of only 5.7%. 


The variability of United Fuel's estimated 
sales requirements to Ohio Fuel and Manufacturers is 
clearly apparent upon comparison of the data taken 
from the June 1953 Blue Book (Itex_N) with the data 
from Item V (August 1952 Blue Book) and Item K (May 

1954 Blue Book) as set forth in Appendix A. 


The data shown in Appendix A are of 
special significance when related to the Gulf Inter- 
state supply, the costs of which are a material part 
of United Fuel's total claimed costs. It is the 
‘position of the Staff that the data in that appendix 
points up the impracticality of United Fuel's con- 
tention that incurred costs can be appropriately 
allocated on the basis of the initial markets re- 
sponsible for such costs to eliminate the impact 
on the CD customers of the long-term load varia- 
tions of United Fuel's other markets. 


It is significant also that the August 
1952 Blue Book was presented in the Docket No. 
G-2058 certificate proceedings of the Gulf Inter- 
state Company. 


It is obvious, from the variations of 
the estimates for the same peak day and year in 
the aforementioned Blue Books and as set forth 
in Appendix A, that United Fuel would not suggest 
that its claimed demand costs for the Gulf Inter- 
state supply be apportioned on the basis of the 





basis of the December 16, 1951 actual peak deliveries 


as the most recent data then available, or as esti- 
mated in the August 1952 Blue Book for the design 


> peak a February 1, 1955, or on the basis of the 
; August 1952 Blue ! 
(33) 
" Book estimated increase in peak day deliveries, 
. February 1, 1955 over December 16, 1951. It is 
3 similarly clear that United Fuel would not sug- 
? gest that its claimed commodity costs (or its 


mS Claimed fixed minimum take-or-pay-for costs) for 
the Gulf Interstate supply be allocated on the 
basis of the actual sales for the year 1951, as 
° the most recent calendar year then available, or 
as estimated in the August 1952 Blue Book for the 
calendar year 1955, or on the basis of the August 
1952 Blue Book estimated increase in annual de- 
liveries, calendar year 1955 over calendar year 


1951. 


As testified by Staff Witness Saou, 
any attempt to allocate costs on the estimated 
‘ae basis of the market which had initially created 
those costs would be both impractical and unwork- 
able, and in a few years would break down of its 
own weight (tr. 3815-3814). ) 


It is the inescapable éoneiueiat that 
. United Fuel's proposed rate forms do not afford 
the CDS customers any protection against long- 

term impacts of variations in load requirements 


e | of the direct sales or the LS customers similar 
to the protection United Fuel seeks for itself 

a, from the CD customers. The imposition of! that 

a 4 risk on the CD customers is unfair to such cus- 
tomers. 

= It is to be noted, also, that tb the 
extent that a billing demand determined on the 

ms basis of actual deliveries, in lieu of a con- 

yo tract demand, results in a greater risk being 


incurred by United Fuel and Central Kentucky; 
they are compensated therefor by the wholesale 


~ customers in the level of the rates because 
P of the allowance in the level of 
‘ (34) 
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return and income taxes associated therewith. Both 
United Fuel and Central Kentucky are wholly owned 
subsidiaries of Columbia and the rate of return 
allowed United Fuel and Central Kentucky is deter- 
mined, for the most part, by the capital require- 
ments and characteristics of the parent. Whole- 
‘sale sales to non-affillates provide only about 
30% of the operating revenues of all Columbia sub- 
sidiaries, hence the capital requirements and 
characteristics of the parent are, for the most 
part, those dictated by all the retail markets 

of Columbia's subsidiaries. It is an admitted 
fact that the retail rates of Columbia's subsid- 
laries are volumetric, with no contract demand 
billing. The wholesale, customers of United Fuel 
and Central Kentucky should not be required to 

pay both in rate form and in rate level for the 
variability of natural gas requirements. 


The undue discrimination, preference and 
unfairness of the proposed CD tariff is in no way 
mitigated by the statement of United Fuel's witness 
that in his opinion the CD should be made applicable 
to all of the company's interstate wholesale sales 
(fr. 365). On the contrary, the reality of such 
undue discrimination, preference and unfairness 
is underscored by the witness' unequivocated ad- 
mission (Tr. 359) that the customers under the LS 
tariff (Ohio Fuel and Manufacturers) do not as- 
sume the risk that it sought to be imposed on the 
CD ot aaa (Seaboard, Central Kentucky and Ports- 
mou “ 
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The Staff's Proposed Rate Form 


To the extent that it is the usual practice 
in a rate case to reach a determination on classifica- 
tion and allocation of costs before proceeding to con- 
sideration of rate form, this case, admittedly, pre- 
sents some difficulty, in the absence of such cost 
determinations. It is, nevertheless, the view of 
the Staff that there is sufficient testimony in this 
record to permit a determination that the Staff's 
recommended rate form is more suitable to the opera- 
tions of United Fuel. a 
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The Staff's recommendation that the demand 
interval for billing purposes be taken as the number 
of days in the month gives effect to the impacts 
on costs of both the volumetric requirements during 
the winter season and the peak month. That recom- 
mended action is in keeping with the peak day and 
winter season problems and costs recognized by United 
Fuel's own witnesses. As stated by United Fuel's 
Witness Ryder (Tr. 143): 


First, this growth has accentuated the 
seasonal pattern of our sales. The 
Soe of space heating has accentuated 
he peak day problem and the winter load 


problen. 


Again Witness Ryder, testifying on United 
Fuel's development of underground storage, states 


(Tr ° 154-155): 


Gradually storage has assumed a greater 
and greater significance because it is, 
in our opinion, the most economical way 


of meeting the winter loads. 
* & 


The costs, both in terms of fixed invest- 
ment and the operating cost of this storage 
operation, are significant and they are pri- 


marily incurred to meet the winter loads 

of our customers. Underscoring supplied). 

United Fuel's Witness Loomis, in ae li 
on the System's storage program, states (Tr. 240): 
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Storage is vitally important in our opera- 
tions since it enables us to purchase and 
store gas near our market areas during the 
summer when our customers' requirements 
are relatively low, in order that it will 
be available for delivery to market during 


the winter periods. 


United Fyuel's Witness Orton testified in the 
same vein (Tr. 30 Ve 





Storage facilities are designed to provide 
for varying loads over an annual period, 
particularly to meet the heavy loads during 
the winter months incurred by space heating 
customers. 


Appendix B hereto shows estimated volumes in 
storage and the deliverability from storage correspond- 
ing thereto as shown in the various Columbia Blue Books 
incorporated in the record by reference. Witness 
Ryder testified upon cross-examination that as gas is 
withdrawn from storage, the deliverability therefrom 
is reduced. Staff Witness Benson testified that 
volumetric withdrawals from storage during the winter 
heating season prior to the experienced peak day re- 
duces the a ee from storage on the peak 
day (Tr. 2016). The data from the Blue Books do not 
permit a precise evaluation of the facts testified 
by the Witnesses Ryder and Benson. However, it is 
discernible from the data in Appendix B that, for 
each 50 Mcf withdrawn from storage during the winter 
heating season prior to the peak day, the delivera- 
bility from storage is reduced about 1 Mcf. There 
are about 100 days of winter heating season prior 
to the estimated February 1 peak day. This means 
that for each Mcf supplied from storage on the peak 
day, the 100% load factor supply from storage during 
the winter heating season prior to the peak day re- 
duces deliverability from storage by 2 Mcf on the 
design peak day compared with only 1 Mcf reduction 
in deliverability for the 50% load factor supply 
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from storage during the same period. Hence, it is 
obvious that winter heating season volumetric re- 
quirements are also a measure of the costs incurred 
for peak day supply when the supplying company, 
such as United Fuel, relies so heavily upon storage 
facilities in supplying its customers! require- 
ments. The Staff recommendation that the demand 
interval for billing purposes be taken as the 
number of days in the billing month recognizes 

the above impacts on costs of both volumetric 
requirements during the winter heating season and 
peak day requirements. 





Witness Ryder further testified that sub- 
stantial demand charges are incurred both for the 
peak day and winter requirements (Tr. 4310) and in- 
dicated that those demand charges amount to 
$21,000,009 paid to southwest suppliers (Tr. 4310). 
That amount represents approximately two-thirds of 
United Fuel's total claimed demand costs (Tr. 4311). 


It is the Staff's position that with such 
a large portion of United Fuel's total claimed demand 
costs being admittedly incurred for both ‘peak day and 
winter season requirements, proper rate design should 
provide for the recovery of such costs on both peak 
day and winter season bases. For rate simplicity 
both the peak day and winter season requirements can 
be reflected by a single billing determinant, such 
as prescribed by the Commission in prior decisions 
rode eet United Fuel's rates and as recommended by 
the Staff in this proceeding. (See also, Commis- 
Sioner Nelson Lee Smith's separate concurrence in 


Opinion No. 272, In th tter of nufacturers 
Light and Heat Company). ! ; 
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The use of the "peak month" billing de- 
mand adequately reflects the single peak day re- 
quirement and the five months of winter season re- 
quirements (Tr. 2016). Moreover, it is the Staff's 
position that it is not proper to use only one of 
the two determinants that create the incurred costs 
cited by each of United Fuel's witnesses. 


The ra tuc Proposed rif 


As heretofore indicted, the discussion 
herein has been directed in the main to the faci- 
lities and operations of United Fuel, somewhat 
in the manner of the presentation of the evidence 
in this case. The views of the Staff with respect 
to the proposal of United Fuel are, to an extent, 
applicable to Central Kentucky's proposed CD 
tariff. | | 

The record shows that purchased gas costs 
comprise the major portion of Central Kentucky's 
total cost of service for deliveries from its trans- 
mission system. Obviously, absent mitigating 





circumstances, the wholesale sales rate schedule of 
Central Kentucky could well be patterned after the 
rate schedule under which its purchased gas costs 
are incurred. 


Second, to the extent herein discussed, 
the impacts of retail sales upon the wholesale 
customers are also present in the operations of 
Central Kentucky, wherein both classes of customers 
are supplied from a common gas supply and the in- 
curred costs are common to both classes. In ad- 
dition, notwithstanding the proposed contractual 
demand obligation, Central Kentucky's tariff sub- 
jects the contract entitlement to the priorities 
of the requirements of its own domestic customers 
and those of its wholesale customers. 
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Lastly, Central Kentucky's largest 
customer, Cincinnati Gas and Electric Company, is 
also a customer of another Columbia System sub- 
sgidiary, namely, Ohio Fuel. The division of this 
common market by the two affiliates presents cer- 
tain problems. Such problem was reflected in 
December 1951 and again more recently (Tr. 3871) 
when Ohio Fuel made up Central Kentucky's defi 
ciency in the latter's supply to Cincinnati. Due 
to the different billing demands in the rate 
schedules of Cincinnati's two suppliers, the 
so-called over-run by Cincinnati on Ohio Fuel 
resulted in greater demand revenue deficiency to 
Central Kentucky (to be borne by its other 
customers) than was gerne by Ohio Fuel for 
such over-run (Tr. 3876). 


| It is the position of the Staff that 

the rate forms approved by the Commission in 
settlement of the proceedings in Docket Nos. 
G-2056 and G-2276 should be continued for Cen- 
tral Kentucky. In fact, if the rate form pre- 
scribed in Opinion No. 258 for United Fuel and 
in Opinion No. 2735 for Ohio Fuel were continued 
for those companies and also required for Cen- 
tral Kentucky's wholesale sales, or at least 
to Cincinnati, the problem referred to above 
would be eliminated (Tr. 2021). 
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Conclusion 


On the basis of the foregoing discus- 
sion and the record in these proceedings, the Staff 
submits that the contract demand tariffs filed 
by United Fuel and Central Kentucky in their re- 
spective FPC tariffs, Fourth Revised Volume No. l, 
as revised, should be disallowed and that United 
Fuel should be directed to file a tariff con- 
tinuing the rate form | 


(40) 


prescribed by the Commission in Opinion No. 258, 
reaffirmed in Opinion No. 258-A and as approved 

by the Commission in settlement of the proceed- 
ingsin Docket No. G~2274, and that Central Kentucky 
should be directed to file a tariff continuing the 
rate forms approved by the Commission in settle- 
ment of the proceedings in Docket Nos. G-2056 

and G~2276. : : 


If it is determined, nevertheless, that 
a contract demand tariff is essential for United 
Fuel and Central Kentucky, it is the recommendation 
of the Staff that such tariffs provide that the 
contract demand shall be based on the customer's 
peak month's requirements corresponding to the 
billing demand provision prescribed by the Com- 
mission for United Fuel's wholesale sales, as 
reflected in that company's proposed LS Rate 
Schedule, instead of a single day's peak require- 
ments. 





Other recommendations made by the Staff 
on the record (Tr. 2043-2044) relative to specific 
provisions in the proposed tariffs have been adopted, 
in part, in the Applicants'Exhibits #6 and 47. 

The Staff, therefore, also recommends, if it is 
determined that a contract demand tariff in the 
form proposed by the companies is deemed essential, 
that the revisions submitted in Exhibits 46 and 

47 be included in such tariffs with the further 
revisions that there be stricken the proviso 
clause in Section 6(a), First Revised Sheet No. 

14, of Exhibit 46, and the same proviso clause 

in Section 6(a), First Revised Sheet No. 9, of 
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Exhibit 47 (fr. 4357), and that the last paragraph 
of Section 10, First Revised Sheet No. 40, of 
Exhibit 46, be revised to include on the fourth 


line 

| (41) 

from the end of the paragraph after the words 
"end Contract Demands” _the additional words "or 


maximum delivery ca a as perese to by United 
Fuel on the record (t 366, 43568). 


Respectfully submitted, 


Lambert McAllister 
Assistant General Counsel 


Abraham R. Spalter 
Commission Staff Counsel 


May 16, 1955 
Washington, D. C. 
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1/Retail Sales 


et al. 


Charleston Division of Columbia Gas System 


Appendix A 


Sheet 1 of 2 


(United Fuel Gas Co. and Central Ky. Natural Gas Co.) 


August 1952 June 1953 


Peak Day Data - Mcf 


December 16, 1951- Actual (1951-52) 


February 1, 
February 17, 
February l, 
January 12, 
February 1, 
February 1, 
February 1, 


1953 - Estimated (1952-53) 
1953 - Actual (1952-53) 
1954 - Estimated (1953-54) 

1954 - Actual (1953-54) 


1955 - Estimated (1954-55) 
1956 - Rstimated (1955-56) 
1957 - Estimated (1956-57) 


517,540 
554,000 


372,800 
410,700 


422,100 
432,100 


Inter-Group Sales (Ohio Fuel and pene ae ares) : 


ecember 
February 1, 


- Actua 
"1953 - Estimated (1952- -53) 


February 17, 1953 - Actual (1952-53) 


February 1, 
January 12, 
February 1, 
February l, 
February 1, 


1954 - Estimated (1953-54) 
1954 - Actwwal (1953-54) 

1955 
1956 
1957 


Estimated ieee ee 
Estimated (1956-57 


Estimated (1954-55) 


3o4, 298 
266,700 


306,000 


395,100. 
468,500 
500, 000 


233, 525 
080,800 


404,100 
458,600 
477,900 


200,865 
188,600 


595 5000 
381,800 
441, 800 


Wholesale Sales (Other than Ohio Fuel & Menufacturers) 
December 16, 1951 - Actual (1951-52 608, 566: 


February 1, 


February 17, 


February 1, 
January 12, 
February 1; 
February 1, 
February l, 


Includes retail sales of Central Kentucky Naturgl Gas Company. 


1953 - Estimated (1952-53) 
1953 - Actual (1952-53) 
1954 - Estimated (1953-54) 

1954 - Actual (1953-54) 


1955 - Estimated (1954-55)1,030, 200 | 


783,600 
901, 500 


1956 - Estimated (1955-56)1,110,500. 
1957 - Estimated (1956-57)1,189, 500 


660, 034 
818,000 


953,600 


1,079,000 
1,187,000 


Columbia Blue Books-Section 3 
May 1954 


288,914 
3558 , 500 
573, 500 
586,200 


295,610 
373,500 
434,400 
449,300 


802,357 
957,600 


1,090,800 
1,197,500 


Includes sales to Atlantic Seaboard Corporation and Wholesale sales 
of Central Kentucky Natural Gas Company and nominal intrastate whole- 
sale sales of United Fuel Gas Company. 








™ -2451 © al. | Appendix A 
° ae a Sheet 2 or 2 


Charleston Division of Columbia Gas System 
(United Fuel Gas Co. and Central Ky. Natural Gas Co. ) 


Columbia Blue Books - Section 2 
hanes 1952 June 1953 May 1954 


Annual Sales Data - Mcf 


1/Retail Sales 


Actual 1951 46,795,854 : 

Estimated 1952 42,145, 008% 

Actual 1952 41,631,155 

Estimated 1953 45,611,200 37 5844, 33144 

Actual 1953 : 36 , 203,896 

Estimated 1954:% 54,697,000 43,951,900 59,089, 504% 

Estimated 1955 59 , 203,600 53,500,300 41,852,400 

Estimated 1956 60,474, 300 60, 986, 200 44,066,600 

Inter-Group (Ohio Fuel & Manufacturers) 

ctual 1951 104,989,003 

Estimated 1952 93,475, 780% ! 

Actual 1952 92,909, 526 

Estimated 1953 89,198,200 87,141, 603%% 

Actual 1953 | } 84,020,703 

Estimated 1954+ 126,822,900 79,846,700 90,652, 31622 

Estimated 1955 158,922,900 1255 240, 000 157,313,100 

Estimated 1956 182, 724,000 159, 075, 800 158,566,300 
2/Wholesale Sales (other than Ohio Fuel & Manufacturers) 

Actual 1951 91,110,591 

Estimated 1952 110,397, 925% 

Actual 1952 107,940,438 

Estimated 1953 140 , 247,000 129,404,352 x 

Actual 1953 ! 124,933, 398 

Estimated 19542 185,072,800 151,294,200 143,586, 068 

Estimated 1955 169,777,500 169,340,900 160,103,000 

Estimated 1956 181,875,800 186, 498, 000 172,573,500 


1/ Includes retail sales of Central Kentucky Natural Gas 

: Company 

2/ Includes sales to Atlantic Seaboard Corporation and wholesale sales 
of Central Kentucky Natural Gas Company and nominal intrastate whole- 
sale sales of United Fuel Gas Company. 

#* 6 months actual, 6 months estimated, 
_ #% 5 months actual, 7 months estimated. 
_s% 1 month actwal, 11 months estimated. 
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UNITED STATES COURT OF APPEALS 
_ FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,528 


THE PORTSMOUTH GAS COMPANY, 
7 Petitioner 


FEDERAL POWER COMMISSION, 


Respondent 


MOTION FOR LEAVE TO INTERVENE 


. ' (he Dayton Power and Light Company (herein called 
"Dayton") hereby moves for leave to intervene in this 
action... | 


1. Dayton is a natural gas distributing company 
selling gas at retail in the State of Ohio. Almost all 
of the gas sold by it is purchased at wholesale from 
the Columbia Gas System, of which United Fuel Gas 
Company (United Fuel) is a subsidiary. ! 


NATURE OF MOVANT'S INTEREST 


: 2. United Fuel filed with the Federal Power 
Commission rate schedules which increased the level of 
rates theretofore charged to its wholesale customers 
and which provided, inter alia, that the demand charges 
paid by its affiliates, The Manufacturers Light and 
Heat. Company (Manufacturers) and The Ohio Fuel Gas 
Company (Ohio Fuel), Dayton's principal supplier, be 
based upon the actual average daily demand in the peak 
month. .For those customers (Atlantic Seaboard Cor- 
poration, Central Kentucky Natural Gas Company and The 
Portsmouth Gas Company) having no storage facilities 
or other available ‘ | 


supplies, United Fuel filed rate schedules under which 
the demand charges are based upon the highest single 
peak day's purchase but not less than 908 of a 








so-called "contract demand," which is the customer's 
Spring guestimate of what its next Winter's single peak 
day purchases will be. By filing the same dollar demand 
charge for the customers: whose billing demand was to be 
based on the daily average of the peak month purchases 
(Ohio Fuel and Manufacturers) as for the "contract 
demand" (CD) customers (Atlantic Seaboard, Central 
Kentucky, and Portsmouth), United Fuel in fact filed a 
lower level of demand charge for the former. It did 

so because Ohio Fuel and Manufacturers have vast storage 
facilities and sources of supply other than from United 
Fuel and are, therefore, able to (and do) "back off" or 
cut down their winter purchases from United Fuel to help 
it deliver the requirements of the other customers. 





3. <A Trial Examiner (Francis L. Hall) on 
January 18, 1956 issued an Intermediate Decision fixing 
higher rates for application by United Fuel to Ohio Fuel 
than United Fuel had itself proposed. The Commission 
on May 11, 1956 issued an Order approving this unlawful 
action and on July 6, 1956 it again approved this unlaw- 
ful action by denying applications for rehearing. The 
Commission also unlawfully approved the "contract demand" 
rate form guaranteeing United Fuel at least 90% of its 
demand costs from all customers (including Ohio Fuel 
and Manufacturers) regardless of how much gas it might 
sell. Thus, Ohio Fuel, from which Dayton obtains 99% 
of its gas supply, is by the Commission's Order 
(1) forced to 

-?2- 


pay United Fuel higher rates than United Fuel itself had 
proposed and (ii) forced to guarantee United Fuel at 
least 90% of the latter's demand costs, regardless of how 
much gas it, Ohio Fuel, actually buys from United Fuel. 
Dayton, which presented three witnesses and participated 
most extensively in the 37-day trial before the Examiner, 
has a serious and substantial interest in the instant 
action. Ohio Fuel, United Fuel's sister company, has 
sought from Dayton the same unlawful "guaranteed payment" 
formula which the Commission has determined for appli- 
cation by United Fuel to Ohio Fuel. The increase in 
rates by United Fuel to Ohio Fuel fixed by the Commission, 
an increase in excess of that proposed by United Fuel, 
would, if allowed, result in an increase in Ohio Fuel's 
cost of selling gas to Dayton. 


4. The Petition seeks a review of the Commission's 
action in approving the contract demand form of rate for 








United Fuel. Dayton has a real and primary interest in 
opposing the decision of the Federal Power Commission 
which is the subject of this action. Accordingly, it 
is respectfully requested that The Dayton Power and 
Light Company be permitted to intervene in order to 
protect its interests, to support the Petitioner in 

its opposition to the contract demand (CD) rate form, 
and to oppose the arbitrary and unlawful decision of 
the Commission herein to be reviewed. 


Respectfully submitted, 


/s/ Julian de Bruyn Kops 
Julian de Bruyn Kops 


/s/ Roy D. Boucher 
Roy D. Boucher 


/3/ Frederick C. Wellington 


Frederick C. Wellington 
914 Gas & Electric Bldg. 
Dayton 1, Ohio 
Attorneys for The Dayton 
September 11, 1956 Power and Light Company. 





CERTIFICATE OF SERVICE 


I, Roy D. Boucher, Attorney for The Dayton Power 
and Light Smee hereby certify that on Tuesday, 


September 11, 195 


I served the foregoing Motion for 


Leave to Intervene in No. 13528 upon the following 
named parties by mailing, by first class, prepaid 
copies of such Motion to the addresses shown, being 
the last known addresses of such parties: 


Federal Power Commission 
441 "G" Street, N.W. 
Washington, D. C. 


Walter E. Beckjord, Esq. 
Peck, Shaffer & Williams 


1604 First National Bank Bldg. 


Cincinnati, Ohio 


Richard H. Rhein, Esq. 
Fourth & Main Streets 
Cincinnati, Ohio 


Valentine B. Deale, Esq. 
1001 Connecticut Avenue, N.W. 
Washington 6, D. C. 


E. H. Leaylin, Esq. 
16 East Broad Street 
Columbus, Ohio 


W. F. Laird, Esq. 

The Ohio Fuel Gas Company 
99 North Front Street 
Columbus 15, Ohio 


Charles S. Rhyne, Esq. 
Bryce W. Rhyne, Esq. 
J. Parker Connor, Esq. 
726 Jackson Place, N.W. 
Washington 6, D. C. 


Melwood W. Van Scoyoc, Esq. 
7le Barr Building 
Washington 6, D. C. 


Foster Ockerman, Esq. 
Special Counsel 
Lexington, Kentucky 


Honorable John Moloney, 
Mayor 
Covington, Kentucky 


Honorable Thomas Nunan, 
Mayor 
Winchester, Kentucky 


C. Oscar Berry, Esq. 
Karl Michelet, Esq. 


llth and H Streets, N.W. 


Washington, D. C. 


James QO. Watts, Jr.,Esq. 


Caskie,Frost,Davidson & 
Watts 

925 Church Street 
Lynchburg, Virginia 


William Trapnell,President 
Commonwealth Natural Gas Co. 


219 E. Broad Street 
Richmond, Virginia 


Alfred P. Ramsey, Esq. 
William Baxter, Esq. 
Richard F. Ober, Esq. 
James A. Biddison, Jr. 


Baltimore Gas & Electric 


Company 
1707 Lexington Building 
Baltimore 1, Maryland 


Honorable Fred Fugazzi, Mayor Maurice W. Jacobs, Esq. 

Lexington, Kentucky Room 214, City Hall 
Cincinnati, Ohio 

John R. Cook, Esq. 


Corporation Counsel John Hopkins, Esq. 
Lexington, Kentucky 702 McClure Building 
Frankfort, Kentucky 
Hugh Bearden, Esq. 
security Trust Building Lloyd B. Harrison, Esq. 
Lexington, Kentucky District Building 
14th and F Streets 
Charles T. Lawton, Esq. Washington, D. C. 
J. H. Nathanson, Esq. | 
safety Building John Peyton Randolph 
Toledo, Ohio 1625 Eye 'St., N.W.,Rm.302 
Washington 6, D. C. 


J. Gardner Ashcraft, Esq. : 
Ed C. O'Rear, Esq. William L. Howland, Esq. 
Kentucky Public Service Commission The Portsmouth Gas Co. 
Frankfort, Kentucky 325 Masonic Building 
Portsmouth, Ohio 


3 oy D. Boucher 

BOF D. Boucher 

914 Gas & Electric Bldg. 
September 11, 1956 Dayton 1, Ohio 








I do hereby certify that I served a copy of 


the foregoing "Brief for Intervenor, The Dayton 
Power and Light Company, No. 13, 528" upon the follow- 
ing by mailing a copy thereof by first class mail 


to: 


William L. Howland, Esq. 
325 Masonic Building 
Portsmouth, Ohio 


Howard E. Wahrenbrock, Esq. 
Assistant General Counsel 
Federal Power Commission 
Washington 25, D. C. 


John Peyton Randolph, Esq. 
1625 Eye Street, N. W. : 
Washington 6, D. C. 


Stanley M. Morley, Jr., Esq. 
James 0. Watts, Jr., ESQ. 
925 Church Street f 
Lynchburg, Virginia 


November 26, 1956 R D. Bouc 
- Qi 


Gas & Electric Bldg. 
Dayton 1, Ohio 
Attorney for Intervenor, . 
The Dayton cope eee 
Company. 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


THE PORTSMOUTH GAS COMPANY, 
PETITIONER 


) 
) 
VS. No. 13528 
FEDERAL POWER COMMISSION, 

RESPONDENT ) 


ON PETITION FOR REVIEW 


INITIAL BRIEF ON BEHALF OF PETITIONER 


“United States Court of Appeals 
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District of Columbia Circuit 


FILED «Nov 26 1956 


William L. Howland 
Bannon, Howland & McCurdy 
525 Masonic Building 

Portsmouth, Ohio 


November 26, 1956 
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QUESTIONS PRESENTED 


1. May the Federal Power Commission, six months 
later, without a material change of circumstances, and absent 
a showing of misapprehension or misunderstanding, disregard, 
deny effect to and reverse its own previous quasi-judicial 
decision made between the identical parties, af ter protracted 
hearings and arguments and later affirmed on rehearing? 

2. May the Federal Power Commission approve a tariff 
imposing a limitation upon the obligation of the Seller to de- 
liver despite an effective, long-standing contract, obligating 
the Seller to supply all of the Buyer's requirements, where 
there is no finding that the contract adversely affects the 
public interest? | 

De Where the Seller of natural gas supplies four 
sister affiliates and one non-affiliate at wholesale, the Seller's 
negotiating officer is also an officer of two of the affiliates, 
and there is common management for the whole corporate family, 
may the Federal Power Commission approve a tariff in which the 
obligation to supply is a matter of negotiation as to amount? 

4; Under the circumstances heretofore related, may 
the Federal Power Commission approve a tariff or rate schedule 
in which material provisions as to rates, obligation and supply 
as between the wholesale purchasers are the subljent of the sole 
and uncontrolled discretion of the Seller? 


5S. May the Federal Power Commission approve a mater=- 


ii 


ial change in the form of a tariff where the proponent of the 


change does not sustain the burden of proof by substantial 


evidence? 
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JURISDICTIONAL STATEMENT 


1. Jurisdiction of The Federal Power Commission. 

This proceeding was instituted before the Federal Power 

Commission (Commission) by United Fuel Gas Company (United) on 
May 12, 1954, by the filing of its FPC Gas Tariff, Fourth Rev- 
ised Volume No. 1 (Ex. 34 R. 4600). This tariff was heard be- 
fore the Commission in Dockets G-2451 and G-5475. This hearing 
was conducted pursuant to jurisdiction conferred by the Natural 
Gas Act, Sections 4 and 5 (Title 15, U.S.C., Sec. 717 (c) and 
(d) (1938). On May 11, 1956, the Commission entered its order 
(R. 6838) sustaining the decision of Presiding Examiner Hall. 
On June 7, 1956, the Commission entered an order correcting its 
original order (R. 6871). On July 6, 1956, the Commission 
issued its order overruling Petitioner's application for rehear- 
ing (R. 6976). It is these orders which Petitioner seeks to 
have reviewed by this Honorable Court. 

2. Jurisdiction of The United States Court of 

Appeals for the District of Columbia Circuit. 

Petitioner seeks to have these orders reviewed by this 
Court pursuant to Section 19 (b) of the Natural Gas Act (15 U.S.C. 
Sec. 717 r (b) (1938). Petitioner is aggrieved by the orders of 


the Commission in that its all requirements contract is unilater- 


ally modified and rescinded, its property is taken without due 


process of law, and it is unreasonably and arbitrarily discrim- 
inated against. 


Pursuant to Section 19 (a) of the Natural Gas Act 
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(15 U.S.C. Sec. 717 (a) (1938), Petitioner filed with the Com- 
mission an Application for Rehearing of the order sustaining 
the Presiding Examiner's Decision within the thirty day period 
prescribed by said Section (R. 6873). Petitioner's Application 
for Rehearing was denied by Order of the Commission issued July 
6, 1956, and within the sixty day period prescribed by Section 
19 (bv) of the Natural Gas Act (15 U.S.C. See. 717r (b) (1938), 


Petitioner filed its Petition for Review of the Orders of the 


Commission with this Honorable Court. 


STATEMENT OF THE CASE 


1. The Companies Involved. 

The United Fuel Gas Company is a Sheil aw ton, West 
Virginia company and an affiliate of The Columbia Gas System, 
Inc. It supplies natural gas at wholesale interstate to five 
principal purchasers, namely, Atlantic Seaboard Corporation, 
Central Kentucky Natural Gas Company, Ohio Fuel Gas Company, 
Manufacturers Light and Heat Company and The Portsmouth Gas Com- 
pany. | 

Portsmouth is the only wholesale customer of United 
which is not a Columbia affiliate. The Columbia Gas System, 
Inc. owns practically all of the capital s tock of the affiliates 
(R. 1222). Neither Columbia nor United owns any part of the 
capital stock of Portsmouth (R. 572). Of the five, Portsmouth 
is the smallest customer, taking only about one percent of 
United's requirements in annual and peak day volumes (R, 573). 


It is the only such customer which distributes all of its gas 
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at retail (R. 573) and has received its complete supply under 
a still effective all requirements contract with United since 
1910 (R. 604). 

Portsmouth serves at retail the municipal corporation 
of Portsmouth, Ohio, and environs. It has no peak shaving fac- 
ilities in the form of storage or production (R. 579-80). United 
serves at retail the municipal corporation of New Boston, Ohio, 
which fs enveloped by the Portsmouth corporation, and has there 
about 1500 customers (R. 575-6). Within the geographical area 
of New Boston is The Detroit Steel Corporation, which is a large 
firm industrial customer of United, with a contract providing 
for a daily quantity up to 10,000 MCFs; Portsmouth's so-called 
effective contract demand is for only 18,000 MCFs (R. 577). 
While Portsmouth serves about 11,000 customers in its area, 
United also serves an area east of Portsmouth along the Ohio 
River numbering from 8000 to 9000 customers, and an area on the 
opposite side of the river in Kentucky running eastwardly to 
Ashland, Kentucky (R. 579). It may thus be said that United 
and Portsmouth serve adjacent, contiguous and comparable retail 
areas. United also serves fourteen intrastate wholesale customers 
in Kentucky and West Virginia, 

Of the five major customers of United, its affiliated 
sisters, Onic Fuel and Manufacturers, each sells approximately 
75% of its gas at retail (R. 1218). Central Kentucky sells | 
most of its gas at wholesale and Atlantic Seaboard has no retail 
sales (R. 1219). Ohio Fuel and Manufacturers receive most of 


as 
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their gas supply from suppliers other than United while Atlantic 
Seaboard and Central Kentucky receive the majority of their 
supply from United (R. 1219). Again, it may be stated that 
Portsmouth is, of the "Big Five", the only one entirely depend- 
ent upon United for its gas supply, and the only one making all 
of its sales at retail. Its position is unique. It is, in addi- 
tion, the only direct wholesale customer of United which took an 
active part in these proceedings. All other active participants 


were at least once removed. 


2. The History of the Contract Demand for 
United Fuel Gas Company. 


Effective November 1, 1949, Portsmouth purchased gas 
from United pursuant to Rate Schedule U-1 of United's FPC Gas 
Tariff, First Revised Vol. No. 1. This tariff contained no pro- 
vision for contract demand or for overrun penalties. The demand 
charge was 90¢ and the commodity charge 17.22¢. These were the 
halcyon days. United then filed with the Commission its Second 
Revised Volume No. 1, which was permitted to go into effect under 
bond on February 6, 1952. This tariff was under consideration in 
Docket G-1781. It increased the demand charge to $1.45 and the 
commodity charge to 17.25¢. It was this tariff which sought to 
effectuate an entirely new rate theory. Here it was provided 
that each customer must enter into a contract specifying the 
maximum amount of natural gas which the Seller is obligated to 


supply and the Buyer is entitled to receive on any one day. Tt 


further provided that each month the customer must pay a demand 
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charge based upon the highest day's take or 90% of the contract 
demand, whichever is greater, The diabolical contrivance of con- 
tract demand was unleashed against Columbia customers. On Febru- 
ary 15, 1953, United's Third Revised Volume No. 1 took effect under 
bond. The tariff provisions were identical; the commodity charge 
was increased to 20.35¢. This tariff was under consideration in 
Docket G-2055, which was, ultimately, consolidated with Docket 
G-1781 for hearing. It was from these dockets that Opinions 258 
and 258-A, which we consider to contain the law of this case, 
were evolved. From these a demand charge of $1.00 and commodity 
charges of 23.85¢ and 22.85¢ came about. In the interim between 
those dockets and these, United increased its rates in Docket 
G-2274, This was accomplished by settlement of dollars on May 13, 
1954. The tariff provisions and law of the case remained unchanged. 
The demand charge was set at $1.27 and the commodity at 22.977 
and 21.97¢. 

On May 12, 1954, United filed its FPC Gas Tariff Fourth 
Revised Volume No. 1, still embodying principles of contract de- 
mand which it seems should have been considered an affront to the 
Commission in view of its decisions about six months previously. 
On November ll, 1954, it took effect under bond with a demand 
charge of $1.55 and a commodity charge of 23.8¢, This tariff 
was placed in issue in Docket G-2451. By revised sheets, United 


increased the commodity charge to 24.637, effective December 15, 
1954, 


At the close of United's case, Portsmouth moved that 


the portions of the Fourth Revised Vol. No. 1 inconsistent with 
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Opinions 258 and 258-A be rejected. Other intervenors joined 
in the motion. The Examiner promptly certified the record to 
the Commission. The Commission, however, on December 22, 1954, 
denied the motions specifically "without prejudice". Thereafter, 
thirty-seven days of protracted hearing and 4599 pages of tran- 
script ensued on the tariff issues. The oe became one of 
perseverance, tenacity and financial resources; not a process of 
law. : 

STATEMENT OF POINTS 

(1) The Orders of the Federal Power Commission 
appealed from are unlawful and an abuse of didevetion because 
they represent a complete disregard of its own precedent and 
evidence an arbitrary and capricious reversal of position. 

(2) The Natural Gas Act does not empower the Federal 
Power Commission to abrogate contracts as to gales lawfully 
made between a supplier and a distributor of natural gas. 

(3) The Federal Power Commission must recognize and 
protect the non-affiliated customer in the disapproval of dis- 
criminatory tariff provisions where the supplier sells to both 
affiliated and non-affiliated distributors. : 

(4) A material provision of a natural gas tariff which 
is left to the sole and uncontrolled discretion of the supplier, 
where the purchaser-distributors are both affiliated and non-= 
affiliated, is arbitrary and void. | 

(5) When changes in a prevailing tariff are proposed 


by a supplier, the burden of proving the necessity of such 


changes by substantial evidence is imposed upon the supplier. 
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SUMMARY OF ARGUMENT 

This Petition for Review is concerned with the legal- 
ity and reasonableness of a contract demand form of tariff 
sponsored by United Fuel Gas Company. Under this form of tariff 
the obligation of the Seller to supply is limited to a negotiated 
figure or amount, the Buyer is required to pay demand charges- 
under a "take or pay" clause- based upon actual takes or 90% of the 
contract demand (whichever is greater) and the Buyer is required 
to pay penalties for overruns. United proposes this form of 
tariff for its five wholesale customers, only one of which, The 
Portsmouth Gas Company, is not an affiliate in The Columbia Gas 
System, Inc. The Federal Power Commission, while rejecting this 
form of tariff on at least four previous occasions, has now 
approved it. 

Petitioner contends that this case must be decided as 
amatter of law involving the application of general legal prin- 
ciples to the language of the tariff. The questions posed are 
not of economic or technical fact and require no voluminous re- 
cord or testimony for the decision. 

Petitioner submits that these questions, once determined, 
where there is no appeal from the determination, become binding 
upon the administrative tribunal which announced them, absent 
material change of circumstances or mistake. ~ 

Petitioner further submits that under the Sierra Pacific 
and Mobile cases, the Federal Power Commission cannot legally 
approve a contract demand form of tariff, the gist of which is . 


a limitation upon the duty of the Seller to supply, where there 


~ 
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is an extant contract between the parties requiring the Seller,. 
without limitation, to supply all of the requirements of the 
Buyer. 

The contract demand form of tariff is inappropriate, 
discriminatory and arbitrary to an outsider in this situation 


of affiliation. Additionally, the Seller has failed to prove 


' its lawfulness and the necessity for change by substantial evidence, 
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ARGUMENT 
Le 

THE ORDERS OF THE FEDERAL POWER COMMISSION 

APPEALED FROM ARE UNLAWFUL AND AN ABUSE OF 

DISCRETION BECAUSE THEY REPRESENT A COMPLETE 

DISREGARD OF ITS OWN PRECEDENT AND EVIDENCE 

AN ARBITRARY AND CAPRICIOUS REVERSAL OF POSI- 

TION, 

In Dockets G-1781 and G-2055, this Commission considered 
the Second and Third Revised Volumes Number 1 of United Fuel Gas 
Company, wherein it was sought to force the contract demand upon 
the independent wholesale customers. On July 31, 1953, this 
Commission adopted Opinion No. 258 and it was thereafter issued 
on August 7, 1953. At page 47 thereof, the Commission found that 
United sought to change its historical pattern of supply and bill- 
ing by the introduction of a contract demand form of tariff and 
billing features based on the specified contract demand. It found 
(page 50) that United's experience under the contract demand tar- 


iff demonstrated the unusual practices which were followed there- 


under. At page 52, the Commission disagreed with United's con- 


< 


tention that rate form and'tariff provisions were exclusively matters 


of managerial discretion. It concluded (page 52) that the contract 
demand form of tariff was not proper for United's wholesale sales 
because of the undue discrimination and preference that might 
result therefrom. It further found (page 54) that billing demand 
should be determined over a period longer than ane day for a com- 
pany such as United Fuel which depends upon the deliverability 
from its storage fields for a substantial portion of its peak day 
requirements. The Commission prescribed the average daily demand 


in the month but not less than the maximum demand so determined 


4a 
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in the 12 months period ending with the current billing month. 


United, not satisfied with the findings and conclu- 
sions of the Commission, requested and received a re-hearing. 
Argument was had before the Commission. On November 18, 1953, the 
Commission adopted Opinion 258-A, which was thereafter issued on 
November 19, 1953. Again, the Commission found (page 6) that 
the contract demand form of rate was inappropriate for United 
Fuel's wholesale sales. It further found that because of the 
flexibility of United Fuel's daily supply capacity and the degree 
of integration of United Fuel's operations with those of the 
Columbia system, the billing demand should be related to sustained 
rather than single day deliveries. 

Since the issuance of the opinions in the United cases, 
the Commission has considered the propriety of a contract demand 
form of tariff for two other Columbia affiliates. In Opinion 
272, adopted July 1, 1954, issued July 2, 1954, the Commission 
found the contract demand form of rate inappropriate for Manufac- 
turers Light and Heat Company. Thereafter, in Opinion 273, | 
adopted July 22, 1954, issued July 26, 1954, the Commission found 
the contract demand form of tariff inappropriate for the Ohio 
Fuel Gas Company. By a parity of reasoning, the Commission should 
have found that the contract demand form of rate was imoroper for 
United's wholesale sales and particularly for Portsmouth. 

In the general practice of law, we speak of "buttonhook" 
or "blue bottle" casesand mean two cases which are on all fours - 
are identical in fact and principle. We also have the doctrine 


of "res adjudicata", "stare decisis", "estoppel" and "precedent", 
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s.2 of which are designed to prevent interminable relitigation 
3f that which has already been determined. An even further im- 
vediment to retrial of issues is that doctrine known as the “law 
of the case", Here, we have all of these. Yet for 37 days we 
relitigated issues twice decided. We have, thus far, engaged in 
litigation resembling Penelove'sweb: we worked out, arduously, 
issues and a decision; then we tore up the decision and started 
weaving again. Nothing new has been added. 

It is the position of Portsmouth that all questions 
now before this Court were fully and authoritatively decided in 
Opinions 258 and 258-A. Before this record was certified to the 
Commission, pursuant to intervenors! motion to dismiss, United's 
witness testified that there had been no substantial change in 
facts or conditions since the previous opinions. The carefully 
considered conclusions of this Commission in Opinions 258 and 
258-A are unquestionably controiling here. It is respectfully 
submitted that the voluminous record and exhausting litigation 
since the previous opinions can provide not one horse on which 
an opinion can gailop off in a different direction. Otherwise, 
it becomes a government of men and not of laws. 


The Staff of the Respondent Commission herein, until 


the Commission decision of May 1l, 1956, forcefully argued against 


the contract demand form of tariff and in favor of Commission 


precedent. This is the trained complement of legal and techni- 


cal experts designed to instruct the Examiners and the Commission 


in such instances as this. In its brief before the Presiding 
Examiner, the Staff stated, at page 9: 


he” «Riga tie titebG s a 
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"In support of its position, the Staff relies 

~ on the precedents of the Commission's findings in 
— the aforementioned Opinions 258 and 258-A and the 
Commission's approval of the G-2274 settlement 
rates, coupled with the fact that there has been no 


- material change in the United Fuel's costs and 
operations since those determinations, as well as 

‘” on the precedents of the Commission Opinion No. 272, 

. In the rete of Manufacturers Light and Heat Com- 
a ocke G-2176, and Opinion No. 273, In the 

o Matter of The ” Ondo Fuel Gas Company, Docket No. 

ye Gis, with respect to the contentions raised by 
‘the latter companies for a contract demand tariff 

“ and the similarity of the factors pertinent thereto 

o as between each of the latter companies and United 

7 Fuel. 

a In its brief before the Commission, the Staff stated at page 22: 

=" "This testimony is followed by the unequivocal 


“: admission that ‘conditions haven't changed. The 

volumes of conditions has changed! (Tr. 215), which 

emphatically vitiates any claim in the record that 

" the character of United Fuel's business or operations 

are in any way different from those upon which this 

a Commission based its denial for a proposed CD tariff 
in Opinions 258 and 258-A. 


: 
Of interest is the comment of Presiding Examiner Costello 
in Docket G-2281, The Ohio Fuel Gas Company case, at page 12: 
| ‘"4% # Ohio Fuel has used this proceeding to obtain 
the rehearing of the portions of Opinion 273 which 
it knew to be unacceptable to it when it filed its 
a application for rehearing of that opinion.” 
It was assumed by the Presiding Examiner that the doc- 
trine of res adjudicata or any doctrine asserting the binding 
. force of precedent was inapplicable to a previous decision of 
= an administrative tribunal. We do not believe this to be an 
absolute truth. While the Commission does not expressly adopt 
i the view of the Presiding Examiner, it tacitly does so by declin- 


an ing any recognition of its previous decision. It is submitted 








that this is not in accord with law, experience or logic. 


Ben 
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It may be conceded that administrative or legislative 
Gecisions of an administrative tribunal generally have no binding 
effect as precedent. But we are here concerned with the quasi- 
judicial decision of an administrative agency and an instance in 
which the statute provides for judicial review. 

In this instance, there is every reason for the finality 
of a commission order that exists in the case of a final judgment 
of a judicial tribunal. Determining the lawfulness of a tariff 
is as judicial as construing a will or a deed. It is as different 
from an administrative decision as Pegasus from Pythagoras. This 
is, without question, the application of a pre-existing rule to 
a present controversy between private parties which is clearly a 
judicial function. 

The Supreme Court recognized that the doctrine of res 
adjudicata may apply to administrative decisions in Federal 
Trade Commission vs. Motion Pictures Advertising Service Company, 
Inc. 344 U0. S. 392, 97 L. Ed. 426 (1953). To the same effect 
see 42 Am. Jur., Public Administrative Law, 521, and 73 C. J. S., 
Public Administrative Bodies and Procedure, Section 147, page 481. 

| "Administrative interpretations must, however, be 
consistent, for to adopt different standards for 
similar situations is to act arbitrarily." 

Garford Trucking, Inc. v. U.S., 64 F. Supp. 

780 (1946). 

In the cases reviewed, no case has been found in which the courts 
have considered a situation even remotely resembling the présent 
factual situation - one where a commission reverses its own deci- 
sion on precisely the same factual situation between precisely 


the same parties with no explanation. It is difficult to conceive 
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action which is of a more arbitrary nature. This Court, while 
recognizing the general principle, recognized that courts may 
take the prior determinations into consideration and found that 
the Board's findings were arbitrary and capricious and lacked the 
support of substantial evidence in State Airlines Inc. v. CAB, 174 
F 2d 510, 90 U. S. App. D. C. 162 (1949-CADC). In Churchill 
Tabernacle v. FCC, 160 F 2d 244, 81 U. S. App. DC 411 (1947), the 
court used this language concerning the general rule: “though 
the reasoning in this respect may be tenuous * * ", This same 
court in Kentucky Broadcasting Corporation v. FCC, 174 F 2d 38, 

89 U. S. App. DC 19 (1949-CADC) was willing to assume the binding 
effect of a prior determination in another case between different 
parties and to distinguish the cases on their merits. 

In its Findings and Order of May 11, 1956, the Com- 
mission makesno determination as to the applicability of res 
adjudicata, stare decises, precedent, or any other rule of law 
terminating litigation. No mention is made of the rationale of 
Opinions Nos. 258 or 258-A or why the Commission ruled contrary 
to its own principles therein enunciated less than three years 
ago. A license to disregard arbitrarily prior decisions and 
orders is tacitly asserted. The primary fact — which the 
Commission based its opinion (p. 3) was the "magni tude of growth 
of the space heating load", This factor was even more prominently 
presented in Dockets Nos. G-1781 and G~2055. From the absence of 
any affirmative discussion of Opinions Nos. 258 and 258-A, the 


express denial of dependence upon grounds other than those ex- 


pressly stated and the absence of any discussion of changed cir- 
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conetanees since the prior decisions, one can conclude only 
that the Commission arrived at its determination without obeisance 
to its previous opinions and without considering them. It would 
appear that the declarant in the Findings and Order began with 
the avowed and determined purpose of approving the contract de- 
mand form of rate, and its concomitants, groping for some prin- 
ciple to sustain the conclusion. Therein lies the weakness of 
the decision. There is no sound reason advanced for the approval 
of the contract demand form of rate which was not advanced in 
arguments in the previous dockets; and which was not fully and re- 
peatedly considered by the Commission at that time. The Findings 
and Order is susceptible to the thought that this Commission, or 
at least three members thereof, changed its mind without demon- 


strable reason. To do so is arbitrary, unreasonable and unlawful. 


Ld» 


THE NATURAL GAS ACT DOES NOT EMPOWER THE FEDERAL 
POWER COMMISSION TO ABROGATE CONTRACTS AS TO 
QUANTITIES LAWFULLY MADE BETWEEN A SUPPLIER AND 
A DISTRIBUTOR OF NATURAL GAS. 


In Opinion 258, at page 46, footnote 19, the Commission 
positively found: 


"The October 22, 1931, service agreement with 
Portsmouth provided for the supply of the Buyers! 
entire requirements. No superseding service 
agreement or notice of cancellation has been filed 
and the October 22, 1931 service agreement con- 
tinues to remain on file with the Commission as an 


executed service agreement under United Fuel FPC 
Gas Tariff." 


Copy of this service agreement or contract between United and 
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Portsmouth, with the concluding correspondence, is attached 
hereto as Appendix 1. Portsmouth has.received its sonwiete supply 
of natural gas under this all requirements contract with United 
since 1910 (R. 604). 

In United Gas Pipe Line Company v. Mobile Gas Service 
Corporation, 350 U. S. 332, 100 L. Ed. 291 (2-27-56), the Supreme 
Court held that the Natural Gas Act did not authorize unilateral 
contract changes simply by the filing of a new rate schedule with 
the Federal Power Commission. The Commission may, however, make 
a change in the form of contract or the tariff under Sec. 5 (a) 
of the Natural Gas Act when the public interest so demands. In 
Federal Power Commission v. Sierra Pacific Power Company, 350 
U. S. 348, 100 L. Ed. 300 (2-26-56), the Court held that under 
the substantially identical provisions of the Federal Power Act, 
the filing of a new rate and its approval by the Commission were 
ineffective to supersede the contract between the parties. The 
Court declared that the Commission's sole concern was whether the 
contract rate was so low as to adversely affect the public inter- 
est. The contract was held not to be "un just" or "unreasonable" 
simply because it was unprofitable to the public utility. 

From these ultimate facts and legal ‘principles, it 


follows, a fortiorari, that neither United nor the Federal Power 


Commission can change the contract between United and Portsmouth 


from an all requirements basis to a contract demand basis, or 
effectuate a change in the rate therein provided, without the con- 
sent of Portsmouth, short of a finding, not here present, that the 


contract adversely affects the public interest. 
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THE FEDERAL POWER COMMISSION MUST RECOGNIZE 

AND PROTECT THE NON-AFFILIATED CUSTOMER IN THE 
DISAPPROVAL OF DISCRIMINATORY TARIFF PROVISIONS 
WHERE THE SUPPLIER SELLS TO BOTH AFFILIATED AND 
NON-AFFILIATED DISTRIBUTORS. 


After 37 hearing days, 4399 pages of transcript, 51 
exhibits and 22 items by reference, the Commission found the con- 
tract demand form of rate reasonable, non-discriminatory and non- 
preferential. The Examiner looked favorably upon the rate forms 
because of "the necessity for stability" (p. 62). Yet, on August 
7, 1953, in Opinion 258, this very Commission found, at page 50: 


"Furthermore, United Fuel's experiences under the 
contract demand tariff demonstrate the unusual 
practises which have been followed thereunder. 

Mr. Ryder, who conducts the negotiations and 
executes contracts for United Fuel, also nego- 
tiates and executes contracts for the purchasers, 
Seaboard and Central Kentucky. He indicated 

that he thought it unlikely that Atlantic Seaboard 
and United Fuel could not reach agreements under 
such circumstances. # “« # (51) In contrast with 
the above negotiations, United Fuel was unable 

to reach an agreement with its sole non-affiliated 
customer, Portsmouth + +." 


Further, at page 52, 
"the contract demand form of rate schedule is not 
proper for United Fuel's wholesale sales because 
of the undue discrimination and preference that 
might result therefrom." 


Prior to the filing of the Second Revised Volume No. l, 


United supplied and Portsmouth received gas upon a full require- 


ments basis. The requirements of the Buyer were ascertained by 
the Seller in advance through the medium of estimates consisting 


of detailed informational data submitted in advance by the Buyer 
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to the Seller. Similar estimates were submitted by all wholesale 
purchasers from United. This system worked satisfactorily for 
many years. 

In the present tariff, it is proposed to limit the obli- 
gation of the Seller by the imposition of a contract demand, 
This limitation upon the Buyer's right to receive and the Seller's 
obligation to sell is determined by negotiation and thus is de- 
pendent upon the voluntary agreement of each of the parties. By 
this the Buyer is limited in the amount of the gas which he can 
expect to receive, whereas formerly he could expect to receive his 
full requirements. The penalties imposed for failing to use all 
the demand contracted for or for exceeding the amount of the con- 
tract demand by overrun make this determination an extremely 
hazardous one for the Buyer. The contract demand, therefore, 
works to the primary advantage of the Seller (R. 613). 


In the ordinary situation of one Seller supplying 


several Buyers, the contract demand form of tariff might be 


considered a reasonable one. However, it must be remembered 

that Portsmouth is the only non-affiliated customer of United. 
With the exception of Portsmouth, the contract demand figures 

are not negotiated ones in the usual sense, arrived at by arms 
length dealings between United and its corporate sisters. It 
would seem, therefore, that the real purpose of a contract demand 
for United's wholesale customers is to control Portsmouth and 
furnish a precedent for the tariffs of other Columbia affiliates. 
Columbia tacitly admitted this when Mr. Loomis testified that 


Columbia wanted a contract demand form of rate for Ohio Fuel and 
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Manufacturers even though it was not allowed to United Fuel. 

A situation replete with opportunity for discrimination 
is clearly presented. The proposed contract demand form of 
tariff permits United to supply the requirements of its 
sisters of the same corporate blood while limiting its supply 
66 Portsmouth, its only customer outside the corporate family. 
The contract demand form of tariff in this situation is not an 
appropriate one and should not be approved by this Court. 

The Supreme Court, in Geddes v. Anaconda Copper Min- 
ing Co., 254 US 590, 65 L.Ed. 425 (1921), has firmly held that 
where corporations are subject to common management inter-cor- 
porate dealings are the subject of closest scrutiny. The Court 
stated at 599: 


"The relation of directors to corporations is of 
such a fiduciary nature that transactions between 
boards having common members are regarded as jealous- 
4 by the law as are personal dealings between a 
director and his corporation; and where the fair- 
ness of such transactions is challenged, the burden 
is upon those who would maintain them to show their 
entire fairness; and where a sale is involved the 
full adequacy of the consideration. Especially is 
this true where a: common director is dominating in 
influence or in character. This Court has been 
consistently emphatic in the application of this 
rule, which, it nas declared, is founded in sound- 
est morality, and we now add, in the soundest busi- 
ness policy. Twin-Lick Oil Co. v. Marbury, 91 US 
587, 588, 23 L. Ed. 329, 330, 3 Mor. Min. Rep. 6883 
Thomas v. Brownville, Ft. K. & P. R. Co., 109 US 
S22, 27 L. Ed. 1018, 3 Sup. Ct. Rep. 315; Wardell 
ve. Union P. R. Co., 103 US 651, 658, 26 L. Ed. 509, 
S11, 7 Mor. Min. Rep. 144; Corsicana Nat. Bank v. 
Johnson, 251 US 68, 90, 64 L. Ed. 141, 155, 40 
Sup. Ct. Rep. 82." 


The rule of the Geddes case has been followed uniformly ever 


since it was pronounced as the law of the land. For example, see 


<< 


+2 





page 21 


Morse General Tires, Inc. v. General Tire & Rubber Co. (decided 
December 30, 1954), 128 F. Supp. 74, and the decisions cited 

in 33 ALR 2nd (1954) at page 1071, et seq.; see, also, 114 ALR 
at page S11, et seq.. 

As in the Geddes case, the fairness of the transac- 
tions between United and its affiliates under the contract de- 
mand rate form has been seriously challenged. United has failed 
completely to sustain the burden of proving that Columbia will 
not have within its power the opportunity to fix the contract 
demand quantities for United's sales and thereby influence the 
return earned by each of these companies as well as that of 


United. 


Past experience proves that unless the Geddes Rule 


is followed in this case, and unless the payments from affiliate 
to affiliate are based upon actual takes, discriminatory 
practices will certainly result. Fictitious arrangements 


between Columbia-dominated subsidiaries should be disallowed. 
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IV. 


A MATERIAL PROVISION OF A NATURAL GAS TARIFF 
WHICH IS LEFT TO THE SOLE AND UNCONTROLLED — 
DISCRETION OF THE SUPPLIER, WHERE THE PURCHASER 


DISTRIBUTORS ARE BOTH AFFILIATED AND NON-AFFILI- 

ATED, IS ARBITRARY AND VOID. 

It is the view of the Petitioner that this case should 
be decided upon the tariff and a few succinct facts; that most 
of the 37 days and 4399 pages of transcript were unnecessary and 
an imposition upon all concerned. The keystone of this case is 
the tariff - the Fourth Revised Volume Number One. It is the will 
or contract of this litigation and it must first be read in a vac- 
uum; then, with the relationship of the parties, as outlined in 
the statement of facts, understood. This, and general principles 
of law, are all that the Court needs to: decide this case. No 
long winded opinion, economic theories, criminations or recrimina- 
tions are needed. 

Just as the take or pay clause may be construed as a 
penalty clause against the Buyer who overestimates his contract 
demand, so should the overrun clause be construed as a penalty 
Clause against a Buyer who underestimates his contract demand. 
United nicely calls them a "floor and ceiling” upon the demands. 
This clause allows the Buyer a margin of error of 3%. Construed in 
conjunction with the take or pay clause, the Buyer has a total mar- 
gin of error of 13%. If he exceeds his margin by underestimating 
his demand, he pays a penalty; likewise with overestimating, This 
allocation of risk-bearing seems entirely out of accord with reasonah] 


ness in view of the lack of diversity on the part of Portsmouth and 
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the tremendous diversity possessed by tnited. | 

The question of affiliation again enters into a con- 
sideration of this clause. The over-run penalties can not be 
directed against United's own affiliates because they all work 
for the same parent and penalties would be reflected only in 
bookkeeping entries. In this situation, the penalties are dir- 
ected against Portsmouth and the provision in itself is discrim- 
inatory. The overruns could be easily controlled by United with- 
out the imposition of such severe penalties, since Portsmouth is 
its smallest customer taking only about 1% of United's gas 
supply. : 

Subsection (b) provides for a much lesser penalty 
when the Load Dispatcher of the Seller first gives its express 
consent to take in excess of the contract demand. This arrange- 
ment, in this situation of affiliation, is one which readily 
kends itself to discriminatory practices. Wastes the penalty 
imposed is to be severe or lesser depends solely upon the uncon- 
trolled, unlimited discretion of the System Dispatcher (R. 617, 
619, 4159). There is no provision in the tariff as to what the 
System Dispatcher shall do when there is a request for excess 
gas by one wholesale customer (R. 4161). There are no banks 
provided within which to channelize ‘the exercise of the Seller's 
discretion. While it may be that there would be no discrimina- 
tion against the sole non-affiliate, the tariff must be judged 
on the basis of what may be done, not what will actually be done. 
Consider, for instance, the testimony of Robert Ryder, one of 


United's main witnesses, whose answers were often elfins 
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4158) 

Now, Mr. Ryder, under your new rate schedule, 

A.0.S. which is much like your old Sect B, 

but somehow different, the question of consent 
or no consent to the overruns is still in the 

solely uncontrolled discretion of your system 

dispatcher, isn't it? 


Yes, Sir. 
4161) 

Will you point out to me, please, where your 
tariff contains a provision as to what the system 
dispatcher shall do when there is a request for 
excess gas by one wholesale customer. 

It doesn't so specify in the tariff. 
4162) 

And in this present provision you have, the 
seller could still arbitrarily refuse to agree to 
a further reduction, could it not? 

Well I don't think we do business that way - - 


Answer that way, there is nothing in here to 
prevent that.” 


Here the insidious part of the tariff clearly rears 


its ugly head. 


We affirm that under this form of tariff, 


United can refuse to furnish Portsmouth one cubic foot of gas 


in excess of its contract demand. If Portsmouth can thus be so 


restricted in supply, the danger to the public is apparent. If 


there is an unprecedented demand for gas, and the omnipotent 


System Dispatcher declines to supply any additional gas to Ports- 


mouth, the public must suffer. Columbia's answer under this 


form of tariff is: Establish a higher contract demand. This is 


high sounding but there are two impediments: (1) Portsmouth is 


in an unfair competitive situation with United's four affiliated - - 
sisters. (2) To establish a contract demand sufficient to cover 


the unknown variables is to require Portsmouth to contract itself 





a 
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into a situation where warm weather could bankrupt it. Not- 
withstanding, Columbia then asserts a vested right in its pre- 
sent market and the inability of the customer to supply itself 
from another supplier. 

United proposes, Section 10.2, General Terms and 
Conditions, that the Buyer may increase its contract demand by 
notifying Seller on or before March 15 in any year of the amount 
of the desired increase. The Seller is then to determine 
whether it will have available gas and pipe line capacity. If 
the Seller notifies the Buyer it will be able to deliver such 
additional volume of gas, the contract demand is thereby increased. 
If the Seller determines that it is not available, it has only 
the obligation of using due diligence to obtain additional gas 
supply or facilities. Under these provisions, the increase of 
the contract demand rests in the sole discretion of the Seller, 
limited only by its obligation to use due diligence to obtain 
materials or supply. With an affiliated arrangement such as we 
have here, the opportunities for discrimination are rampant. 
Coupled with the added provision that the contract demand may 
not be reduced below 90% of the greatest contract demand previous- 
ly in effect, the results could easily beeen Gabolevable. There 
is nothing in the proposed revision subaitted by United which 
permits the Buyer to reduce the contract demand below 90% 

(R. 4162), nor to prevent the Seller from arbitrarily refusing 
to agree to such a reduction (R. 4163). They could result in 


the insolvency of a small distributing company like Portsmouth 


or an extremely high rate to the retail customers which it serves. 

















Ve 


WHEN CHANGES IN A PREVAILING TARIFF ARE 
PROPOSED BY A SUPPLIER, THE BURDEN OF 
PROVING THE NECESSITY OF SUCH CHANGES BY 


SUBSTANTIAL EVIDENCE IS IMPOSED UPON THE 
SUPPLIER. 


United, throughout the course of this litigation, has 
asserted that to object to the form of its tariff is to impugn 
United's integrity. This is not the issue. The objections of 


the intervenors to the contract demand form of the tariff are 


based upon what it is legally possible to do under the tariff 


provisions. Human motives, bizarre though it may seem, are sub- 
stantially and basically selfish. This problem is not one of 
character but of economics. 

Previously, United assigned as one of the major rea- 
sons for imposing a contract demand form of tariff on its whole- 
sale customers the necessity for controlling the "runaway demand 
for gas" (R. 950). "Runaway demand" was defined as a situation 
where demand for gas was increasing rapidly and exceeded the 
known supply. United's witness admitted that there was no de- 
ficiency of gas supply for anticipated requirements in 1955, 
156, or '5S7, or in the foreseeable future (R. 952). As Mr. Ryder 
stated (R. 589), "We now have sufficient supply of gas to meet 
the requirements of our customers." Thus, in these proceedings, 
we are not concerned with the runaway demand for gas as a reason 
for the invocation of the contract demand form. This argument 


was laid to rest. 





page 27 
It is generally conceded that a two-part rate is 

= designed to reflect differences of various customers in load 
“ factor. With a two part rate the high load factor customer is 
> compensated for his ability to take at an even flow. In addi- 
tion, a two part rate, in theory, returns the fixed costs of 
Ps the supplier (R. 600). United admitted that demand costs could 
7 be recovered through the guise of a higher demand charge rather 
than a contract demand and that the form of rate determines only 
the proportioning of the fixed costs between customers (Re 601). 
- Here it favors United's larger affiliated customers which oper- 
ate at a high load factor. , 
of As concerns its guaranty, United atutts that, since 
‘ Sertenmulth purchases under an all oe ee contract, United 
has an assurance that Portsmouth will buy its requirements 
es from United. It also has a reasonable assurance of revenues 
unless Portsmouth goes out of business (R. 607). Since ali 
other customers of United are affiliates, United is assured that 
: one hundred percent of its wholesale market will continue to 
. purchase gas from United Fuel as it now does. ‘United admitted 
that, with some degree of accuracy of estimates, it has a good 
ma notion of what future minimum revenues from its customers will 
be (R. 609). While United tendered a twenty year service agree- 
ment to Portsmouth (R. 611), Portsmouth has Sa | Gamnranie that 


——— United's rates will remain stationary during this 20 year period 





* (R. 611). The basic argument now advanced in favor of this 


| 


proposed tariff is analogous to that currently advanced by 


Ka labor organizations in seeking a "guaranteed annual wage." 
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United's philosophy is aimed at veak day; not at 


annual volumes. Yet, it was admitted that United could not 


+ 
supply all customers at 100 per cent load factor; that improve- ie 
ment of load factor by industrial sales is blocked by competitive 
fuel costs. It was further admitted that there is no contract - 
demand tariff for industrial or retail customers; that the peak * 
day is coincidental only once in ten years; and that contract 
demand does not make estimates accurate. Peak day demand is not a 
contvel tenis but is a natural condition. . 
United further admitted that it sought to stabilize ™ 
its rate of return through the contract demand form of rate, to <4 
get back fixed costs and control peak day estimates, not peak * 
day takes. It mst also be remembered that United's retail sales 
in Ohio in 1954 exceeded those of Portsmouth, its wholesale “me 
customer; that it has a large integrated flexible transmission : 
and distribution system, in the nature of a pipe line as concerns ) 
its wholesale business and over 300,000 retail customers. The 
exhibits offered by United thoroughly demonstrate that the con- ° 
tract demand form of rate, in so far as Baltimore and Commonwealth be 
are concerned, each of which has been under a contract demand 
form of rate, has not promoted an orderly growth of market but = 
has had actually the opposite effect, as is illustrated by the ° 
tremendous demand increase. ed 
Section 4 (e) of the Natural Gas Act provides: : 


"At any hearing involving a rate or charge 
sought to be increased, the burden of proof ae 
to show that the increased rate or charge is m, 
just and reasonable shall be upon the Natural 

+ 


Gas Company * «," 
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In United Fuel Gas Company's FPC Gas Tariff, First Revised 
Volume No. 1, Second Revised Volume No. 1, and Third Revised 
Volume No. 1, there was no approved contract ee form of 
rate. The authority granted by this Commission in its Findings 
and Order of May 11, 1956 is the first license to apply a con- 
tract demand form of rate to United Fuel's wholesale saies. In 
order for the Commission to so find, it was incumbent to place 
"upon United the burden of proving that the change is just and 
reasonable. The burden was not so placed nor was it sustained. 
Commissioner Draper, in dissenting in the Findings and Order 
of May 11, 1956, stated the crux of this case: 

"It is not a matter of adherence to ™ 


doctrine of res adjudicata. It is simply 


that, in my opinion, the applicants herein 
have not sustained the burden of proof to 


support the change in rate form which is here 
requested." | 


It is submitted that the Commission has referred to no evidence 


in this record which would support the change in rate form, 


although it is so required by the Administrative Procedure Act, 


Title 5, Section 1008 (b). 





CONCLUSION | 


For all the foregoing reasons, it is respectfully sub- 
mitted that this Honorable Court reverse and hold for naught the 
orders complained of and grant such other and further relief as 


may be just and equitable. 


Respectfully submitted, 


WILLIAM L. HOWLAND 
BANNON, HOWLAND & McCURDY 
525 Masonic Building 

Portsmouth, Ohio 


JAMES D, WILLIAM 
734 Fifteenth Street, N. W. 


' Washington, D. C. 





> 
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(a) 
APPENDIX I. 


THIS AGREEMENT, made this 22nd day of October, 
19351, between UNITED FUEL GAS COMPANY, a West Virginia cor- 
poration party of the first part, and PORTSMOUTH GAS COMPANY, 


an Ohio corporation, party of the second part; 


WITNESS ETH 


WHEREAS, the said party of the second part is 
engaged in the business of supplying natural gies to the 
inhabitants of the City of Portsmouth, in the State of Ohio, 
and desires to secure a supply of natural gas for said vour- 
pose from the party of the first part, and has been securing 
such supply in the past under a contract which will expire 
on the 3lst day of October, 1931; | 

NOW, THEREFORE, in consideration of the premises 
and of the mutual covenants hereinafter contained, to be kept 
and performed by the parties hereto, the said parties mutu- 
ally agree as follows: ! 

FIRST: United Fuel Gas Company agrees, subject 
to the qualifications contained in paragraph SECOND hereof, to 
furnish to the Portsmouth Gas Company, during the life of 
this agreement, at the measuring stations at which gas is 
now being delivered to the said Portsmouth Company by the 
said United Fuel Company, a sufficient supply of natural 
gas at all times to meet the requirements of the business 


of the Portsmouth Company, to be by it distributed and sold 








(bd) 


to its consumers, and to that end the United Fuel Company 
will in good faith exercise due diligence to furnish the same, 
the said United Fuel Company to have control of the regulator 
and measuring stations through which said gas is delivered to 
the said Portsmouth Company. 

SECOND: It is agreed, however, that the obligation 
of the United Fuel Company at any time to furnish and deliver 
gas under this contract shall be subordinate to all previous 
obligations assumed by it to furnish natural gas to others, in- 
Cluding the following: 

(a) Supplying consumers connected at any time directly 
to its distributing systems in West Virginia and 
Ohio; 

(b) The performance of a contract for the sale of gas 
to the Ohio Fuel Supply Company, under which it is 
now delivering gas to said Company; 

(c) The performance of a contract for the sale of gas 
for use in the City of Cincinnati and in the Cin- 
cinnati District, under which contract it is now 
delivering gas for that purpose; 

(d) The performance of a contract for the sale of gas 
to the Central Kentucky Natural Gas Company, dated 
November 1, 1912; 

(e) The performance of a contract for the delivery of 


gas to the Louisville Gas & Electric Company, 
ated July 5, 1931, as modified; 


(f) The performance of a contract for the sale of gas 
to the Hope Natural Gas Company, dated August 25, 
1916, as modified; 


(g) The performance of a contract for the delivery of 
gas to the Pittsburgh & West Virginia Gas Company 
at Cedarville, in exchange for gas delivered by 
said Company to the United Fuel Company. 





(c) 





(h) The performance of a contract for the sale of gas 

to the Warfield Natural Gas Company, dated the 28th 

day of June, 1923. 
© THIRD: The powhenouen Gas Company agrees to pay to the 
United Fuel Gas Company for all gas delivered to it as aforesaid 
during the term of this contract, the price of thirty-seven (37) 
“_ cents for each one thousand cubic feet, except that for the gas 
a lost in distribution by the said Portsmouth Gas Company only 
the sum of twenty five (25) cents per thousand cubic feet shail 
be charged. The gas lost in distribution as aforesaid snail be 
ee determined by a comparison of the quantity of gas delivered to 
the said Portsmouth Company as shown by the ja tex readings at 
: the measuring stations where said gas is delivered, with the re- 
cords of the said Portsmouth Company showing the amount of gas 
sold by it, and for the purpose of making said comparison, the 
Portsmouth Company agrees to keev accurate records of ali amounts 


of gas sold by it, and to allow the said United Fuel Company to 








~ have access to its books and records for the purpose of making 

: said comparison. It is, however, distinctly understood and 

- agreed that the amount of gas so to be charged for at the rate 

: of twenty-five (25) cents as leakage, shall not in any one year 
"—— exceed fifty million (50,000,000) cubic feet. 

: FOURTH: The United Fuel Company shall provide proper meter 
" or meters or other measuring devices for the purpose of measuring 
bee the gas delivered under this contract, and such meter or meters 

/ or other measuring devices shall be read monthly and statements 
rendered on the 10th day of each month to the Portsmouth Company 
. for the gas delivered during the preceding month. Such measur- 


ing devices shall at all reasonable times be open to inspection 





(d) 


and test ky the said Portsmouth Company. Should the said 
‘Portsmouth Company fail to pay any proper bill rendered for gas 
delivered under this contract within ten (10) days after the 
10th day of the month following that in which the gas was de- 
livered, then, in that event, the said United Fuel Company 
shall have the right to declare this contract forfeited, at 

its option, and cease to deliver gas hereunder. 

FIFTH: This contract shall continue in force for the 
term and period of five (5) years, beginning with the lst day 
of November, 1931. 

SIXTH: The said Portsmouth Company agrees that it will 
not hold the United Fuel Company liable for any failure in the 
supply of gas under this contract, provided the said United 
Fuel Company has used due diligence to prevent such failure. 


SEVENTH: It shall be sufficient, for the purposes of 


_this contract, that all notices to be given and bills to be 


sent shall be mailed to the Portsmouth Gas Company, at 

Portsmouth, Ohio and to the United Fuel Gas Company, at Charleston, 
West Virginia. | 

EIGHTH: Said gas shall be compressed, if necessary, by 

the United Fuel Company, and the quantity thereof shall be com- 
| puted on a ten (10) ounce pressure basis above 14.4 pounds 

atmospheric, according to Boyle's Law for the measurement 

of gas at varying pressures, and on a temperature basis of 

forty (40) degrees (F.) flowing and fifty (50) degrees (F) 

storage, without further allowance for actual temperatures 


and barometric conditions. 





(e) 





NINTH: The United Fuel Gas Company hereby expressly re- 

° serves to itself and its assigns the right to extract the 

gasoline and other by-Products from said gas before making 

delivery thereof hereunder. 
fee IN TESTIMONY WHEREOF, the parties hereto have caused 
their respective corporate names to be neveunks subscribed 
by their proper officers, respectively thereunto duly authorized, 
ve and their respective corporate seals to be hereunto affixed, all 


in duplicate. 
PORTSMOUTH GAS COMPANY 


» Attest: 

- by Raloh H. Beaton, President 

“ OTIS H. REYER, Secretary | 

. UNITED FUEL GAS COMPANY 
Attest: 


By _H. W. Wallace, President 
F, HH. JESSER, Secretary 


i 
! 








(f) 


State of Ohio 
County of Franklin, to-wit: 

I, Katherine C. Bergin, a Notary Public of said County, 
do certify that Ralph H. Beaton, who signed the writing hereto 
annexed for Portsmouth Gas Company, a corporation, bearing date 
the 22nd day of October, 1931, has this day, in my said County, 
before me, acknowledged the said writing to be the act and deed 





of said corporation. 





Given under my hand and official seal this Slst day of 





October, 1931. 





My Commission exvires 5-6-1952 





KATHERINE C. BERGIN, Notary Public 


| 

State of West Virginia, ™ 

County of Kanawha, to-wit: | 
ad 





I, J. J. Martin, a Notary Public of said County, do certify 
that H. A. Wallace, who signed the writing hereto annexed for 
United Fuel Company, a corporation, bearing date the 22nd day 
of October, 1931, has this day, in my said County, before me, 
acknowledged the said writing to be the act and deed of said 





corporation. xi 
Given under my hand and official seal this 3rd day of . 
November, 1931. 


My Commission expires May 2nd, 1940. 


J. J. MARTIN, Notary Public a“ 








(g) 





October 26, 1938 


Mr. Harold A. Ritz 


- United Fuel Gas Company 

.. Charleston, W. Va. 

v Dear Sir: ) 

» I have your letter of the 8th advising me that 


. the one year extension to the gas purchase contract expires 
again on November lst. 


- 3 Considering that we haven't been able to conclude 
& new contract, we will agree with you to extend the exnired 
contract in all of its terms for another year from November 
lst, or until we can conclude a new contract. 


Yours very truly, 


THE PORTSMOUTH GAS COMPANY 


H. V. Armstrone, President 


. HVA: DM 
cc:C.W.Baughn 








ApPendiX Ir Gs) 


UNITED STATES CIRCUIT COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,528 


THE PORTSMOUTH GAS COMPANY, 
& corporation, 

802 Chillicothe Street, 
Portsmouth, Ohio 


Petitioner 
VS. 


FEDERAL POWER COMMISSION 
Washington, D. C., 


Respondent 


PETITION FOR REVIEW OF ORDER OF 
FEDERAL POWER COMMISSION 


To the Honorable the Judges of the United States Circuit 
Court of Appeals for the District of Columbia Circuit: 


The Portsmouth Gas Company, hereinafter sometimes 
called "Petitioner", being aggrieved by the orders 
issued by the Federal Power Commission, hereinafter 
sometimes called "Commission", on May 11, June 7 and 
July 6, 1956, in the consolidated proceeding bearing 
Commission's Docket Numbers G-2451, G-5475, G-2450 and 
G-5476, in which proceedings Petitioner was an inter- 
venor and party, does hereby respectfully petition this 
Court, pursuant to Section 19 (b) of the Natural Gas 
Act (15 U. S. C. 717 r (b)) for a review of said Orders 
of Commission and respectfully states as follows: 


1. The Portsmouth Gas Company, petitioner herein, 
is a corporation duly organized and existing under and by 
virtue of the laws of the State of Ohio, and is doing 
business in the State of Ohio, with its principal place 
of business at | 

== ! 
Portsmouth, Ohio. Petitioner is a "person" within the 
meaning of and as defined in the Natural Gas Act. 


2. The Portsmouth Gas Company is a distribution 
company and purchases all of its natural gas at 





wholesale under an all-requirements contract from United 
Fuel Gas Company, a West Virginia corporation with its 
principal place of business at Charleston, West 
Virginia, a wholly owned subsidiary of the Columbia Gas 
System, Inc. Said United Fuel Gas Company, hereinafter 
sometimes called "United Fuel", is a public utility 
company subject to the jurisdiction of the Federal Power 
Commission, selling gas at wholesale and retail in 
interstate commerce. 


3. The Federal Power Commission is the administra- 
tive body entrusted with the administration of the Natural 
Gas Act, as amended. 


I. 


THE NATURE OF THE PROCEEDING 
AS TO WHICH REVIEW IS SOUGHT 


1. Prior to the current filings, Petitioner pur- 
chased gas from United Fuel under a long standing contract 
wherein United Fuel agreed to supply Petitioner's total 
natural gas requirements. The gas so received was paid 
for on a two part rate basis. One part or factor of the 
rate was the commodity or quantity factor, being a 
certain price for each cubic foot of gas consumed. The 
other part or factor was the demand or capacity factor, 
being a price for each cubic foot of gas consumed on 
the coldest day of the calendar year times twelve. 


On August 6, 1951, United Fuel filed its FPC Gas 
Tariff, Second Revised Volume No. 1, and the monster 
was released. Thus, for the first time, the "contract 
demand form 

-O- 
of tariff" was uncovered and proposed. This form of 
rate or tariff made these innovations: 


A. A provision (Rate Schedule CDS-1, Sec. (b)) 
that each wholesale customer must enter into a& service 
agreement with United wherein is specified a contract 
demand which shall be the limit of the Buyer's right to 
receive and the Seller's. 0P se ber to deliver (General 
Terms and Conditions, Sec. Definitions). 


B. A ratchet, or take-or-pay, clause providing 
that demand shall be billed monthly upon billing demand 
or upon 90% of the contract demand, whichever is greater 
(Rate Schedule CDS-1, Sec. 5). 











C. A clause entitled "Takes in Excess of Contract 
Demand" (Rate Schedule CDS-1, Sec. 7) which provided that 
in the event the Buyer exceeds its contract demand on two 
or more days, in the same month, by 3% or 100,000 mefs, 
whichever is greater, a penalty of $2.00 per mcf shall 
be paid within these limitations and a penalty of $5.00 
per mcf for all overruns over and above this unless the 
Seller consents. 


(D) The provision (General Terms and Conditions, 
Sec. 10) that where there is no service agreement with 
a specified contract demand, the effective contract 
demand shall be that amount which the Seller has notified 
the Buyer it will be able to supply. 


E. This section also provided for an increase 
in contract demand but only with the Seller's consent 
and that the contract demand may never be reduced 
pe ees of the greatest contract demand previously 
in effect. 


As a result of protracted litigation concerning 
United's Second Revised Volume No. 1 (Doc. G-1781) and 
its Third Revised Volume No. 1 (Doc. G-2055), the Com- 
mission re- 
jected the contract demand form of rate for United Fuel 
as inappropriate in unequivocal terms in Opinions Nos. 
258 and 258-A, issued August 7 and November 19, 1953. 


2. On May 12, 1954, United Fuel filed with the 

Commission its FPC Gas Tariff, Fourth Revised Volume 

No. 1. It was assigned Docket No. G-2451. This filing 
was suspended by the Commission but became effective, 
subject to refund, on November 1, 1954. On November 4, 
1954, revised sheets were filed, assigned Docket No. 
G-5475, and became effective 12/15/54. This tariff 
provided for changes in rate form as well as increased 
rates and charges. When the Fourth Revised Vol. No. l 
was filed containing the same onerous form of rate and 
tariff provisions, despite the mandate of the Commission 
in Opinions 258 and 258-A, Petitioner moved for a 
separate determination of the tariff provisions, which 
said motion the Commission granted. At the close of 
applicant's case, Petitioner moved for dismissal of the 
rate form proceedings because the evidence offered 
‘showed no material change of circumstances, no new facts 
and no misconception or misapprehension. This motion 
was overruled by the Commission "without prejudice" 
Central Kentucky Natural Gas Company made similar 





filings in Dockets G-2450 and G-5476. The first phase 
of the hearing, and from which this appeal arises, was 
limited to matters relating to rate form or tariff 
provisions. Hearing was begun on December 1, 1954 

and concluded on April 7, 1955. There were thirty- 
seven hearing days, over four thousand pages of tran- 
script, fifty-one exhibits and twenty-two items by 
reference. 


3. On January 18, 1956, Francis L. Hall, 
Presiding Examiner Federal Power Commission, issued 
his decision approving the contract demand form of rate 
as filed by United Fuel in its FPC Gas Tariff, Fourth 
Revised Volume No. 1 and as theretofore filed in Second 
and Third Revised Volumes No. 1 | 
Exceptions to this decision were filed with the Federal 
Power Commission by The Portsmouth Gas Company on 
February 13, 1956. 


4. On May 11, 1956, the Federal Power Commission 
issued its Findings and Order sustaining the initial 
decision of the Presiding Examiner and overruling 
Petitioner's exceptions, one Commissioner not participating 
and one dissenting. 


ie 
AC P ICH VENUE IS BASED 


| 1. On the 7th day of June, 1956, and within thirty 
days after the issuance of said Findings and Order of the 
Federal Power Commission of May 11, 1956, your Petitioner, 
pursuant to Section 19 (a) of the Natural Gas Act, filed 
with the Federal Power Commission an application for 
rehearing upon said Findings and Order. 


2. On July 6, 1956, the Commission issued its 
order denying Petitioner's application for re-hearing 
upon said order of May 11, 1956. 


3. Petitioner is a party to a proceeding under 
Section 19 (b) of the Natural Gas Act, aggrieved by the 
orders of the Commission and files this Petition for 
Review thereunder. 











WEERPAFI. « 





Tits 


T ROUNDS CH RELIEF 
LS SOUGHT 


1. Petitioner avers that said orders of the Fed- 
eral Power Commission issued on May 11, June 7 and July 
6, 1956 are unreasonable, capricious, arbitrary and 
contrary to law in the following particulars, to-wit: 


A. In completely, directly, and arbitrarily, 
and without any new facts, any material change of 
circumstances or. misapprehension, reversing and dis- 
regarding its previous decisions relative to this same 
form of tariff for United Fuel. 

B. In failing to dismiss, for want of 
jurisdiction, United Fuel's application for change of 
form of tariff as to Portsmouth because of the effective 
service agreement between the parties in which a contract 
demand arrangement is not recognized. 


C. In finding that United Fuel Gas Company 
sustained the burden of proof to support the proposed 
change in rate form. 


D. In approving for United Fuel's wholesale sales 
a contract demand form of rate and a billing demand 
based on a single day's peak. 


E. In failing to recognize and accord due weight 
to the situation of affiliation between the supplier, 
United Fuel, and all of its wholesale customers, except 
Petitioner, and the plenary opportunities for 
discrimination afforded by the PRaERao tariff provisions. 


F. In failing to consider and accord due weight 
to the growth and weather uncertainties of distribution 
companies' purchasers and in providing only for the 
stabilization of pipe line company revenues at the 
expense of the distributors and in il aa the 
public interest. 


G. In failing to consider, or to pass upon with 
any specification, the propriety of Sections 5, 6, and 
7 of Rate Schedule CDS-1 or Section 10 of the General 
Terms and Conditions of United Fuel Gas Company‘ s FPC 
Gas Tariff, Fourth Revised Volume No. l. |. 


H. In overruling each and every sqateneied made 
in brief of Intervenor, The Portsmouth Gas ) Vea and 





in Exceptions of The Portsmouth Gas Company to the 
Decision of Francis L. Hall, Presiding Examiner. 


2. <All of the foregoing objections to said orders 
of said Commission, the setting aside of which is sought 
herein, were set forth and urged by the Petitioner 
before the Commission 


in the Application for Rehearing described hereinbefore. 


3. Said order of the Commission issued May 1l, 
June 7 and July 6, 1956, operate to deprive Petitioner 
of its property and rights without due process of law 
in contravention of the Fifth Amendment to the 
Constitution of the United States. 


WHEREFORE, Petitioner prays that a copy of this 
Petition be served forthwith upon a member of the 
Federal Power Commission; that the Commission be required 
to certify and file with this Honorable Court a transcript 
of the record, upon which the orders complained of were 
entered; that the orders of the Federal Power Commission 
issued on May 11, June 7 and July 6, 1956, be reviewed 
by this Honorable Court and for the entry of a judgment 
and decree of the Court wholly setting aside and 
annulling said orders of said Commission and directing 
said Federal Power Commission to make and enter an 
appropriate order finding that the contract demand form 
of tariff is not appropriate for the wholesale sales 
of natural gas by United Fuel Gas Company, and for 
such other relief to Petitioner herein as may be just 
and lawful in the premises. 


Respectfully submitted, 
THE PORTSMOUTH GAS COMPANY 


a 
Melvin S. Mershon, Vice- 
President 














STATE OF OHIO, SCIOTO COUNTY, SS: 


Melvin S. Mershon, being first duly sworn, deposes 
and says that he is the vice-president of The Portsmouth 
Gas Company, the Petitioner named in the above and 
foregoing Petition for Review of Order of Federal Power 
Commission; that as such he has duly executed the 
aforesaid Petition for Review; that he is authorized to 
do so; and that he has read the same, knows the contents 
thereof and that the same is true as he verily believes. 





Subscribed in my presence and sworn to before me 
this lst day of September, 1956. 


Dorothy J. Manning, Notary 
Public, Scioto County, Ohio. 








CERTIFICATE OF SERVICE 


I, William L. Howland, Attorney for The Portsmouth 


Gas Company, hereby certify that I served a copy of the 
foregoing "Initial Brief on Behalf of Petitioner" in 
No. 13,528 upon the following by mailing a copy: thereof by 


first class mail to: 


Howard E. Wahrenbrock, Esq. 
Assistant General Counsel | 
Federal Power Commission | 
441 G Street, N.W. 


Washington 25, D. C. 


John Peyton Randolph, Esq.. 
1625 Eye Street, N.W. 
Washington 6, D. C. 


Roy D. Boucher, Esq. : 
914 Gas & Electric Ballding 
Dayton 1, Ohio 


Stanley M. Morley, Jr., Ban. 
James 0. Watts, Jr., Esq. - 
925 Church Street | 
Lynchburg, Virginia 


am L. Howland 
Attorney for Petitioner 
November 26, 1956 The Portsmouth Gas Company 
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In THE 


United States Court of Appeals _ | ; 


For tHe District or CoLUMBIA-CIRCUIT | 


No. 13,515. ° 
THE CINCINNATI GAS & ELECTRIC COMPANY, and 
THE UNION LIGHT, HEAT AND POWER COMPANY, 
_. ,Petrtioners, - ~ 
Vv. / F oN bofe Sf BA Her é 
FEDERAL POWER COMMISSION, 
espondent, 
UNITED FUEL GAS COMPANY AND CENTRAL KENTUCKY 
NATURAL GAS COMPANY, 
TIntervenors, Respondents. 


No. 13,525 
THE DAYTON POWER AND LIGHT COMPANY, 
Petitioner, 
¥. 
FEDERAL POWER COMMISSION, 
Respondent, 


UNITED FUEL GAS COMPANY AND CENTRAL KENTUCKY 
NATURAL GAS COMPANY, 
Intervenors, Respondents. 


No. 13,528 
THE PORTSMOUTH GAS COMPANY, 


Petitioner, 
vw 
FEDERAL POWER COMMISSION, 
Respondent, 


UNITED FUEL GAS COMPANY AND CENTRAL KENTUCKY 
NATURAL GAS COMPANY, 
Intervenors, Respondents. 


Petition for Review of Order of the Federal 
Power Commission 





JOHN P, RANDOLPH RicHarp A. Rosax, and 
1625 ‘*1’’ Street, NW. WituiaM C. Hart 
Washington 6, D. C. 120 East 41st Street 


New York 17, N.Y. 
Attorneys for Intervcnors, Respondents 
UNITED FUEL GAS COMPANY, and 
CENTRAL KENTUCKY NATURAL GAS COMPANY 
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UNITED STATES OF AMERICA 


Federal Power Commission 
DECISION 
In the Matters of } 
Oswrra, Kewrucry Natura, | Docket Nos. G-2450, G-5476 
a8 Comply Docket Nos. G-2451, G-5475 
Untrep Fvet Gas Company 


UPON APPLICATIONS FOR 
CHANGES IN RATE FORMS 


Francis L. Hatt 


Presiding Examiner 
Filed: January 18, 1956 


Issued: January 18, 1956 


(R. 6453) 
UNITED STATES OF AMERICA 


Federal Power Commission 
DECISION 


In the Matters of 
Centra, Kentucky NaTuraL Docket Nos. G-2450, G-5476 
Gas Company Docket Nos. G-2451, G-5475 
Unitep Furst Gas Company 


UPON APPLICATIONS FOR 
CHANGES IN RATE FORMS 


Appearances 
For Central Kentucky Natural Gas Company, and United 
Fuel Gas Company 
Richard A. Rosan, Esquire, New York, N. Y. 
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William C. Hart, Esquire, New York, N. Y. 


Tilford A. Jones, Esquire, Charleston, wise) Wildais 


John P. Randolph, Esquire, Washington, D LC. 


For the Staff of the Federal Power Commission 
Lambert McAllister, Esquire 
Abraham R. Spalter, Esquire 


For the Public Utilities Commission of the District of 


Columbia 


Lloyd B. Harrison, Esquire, Washington, D. aa | 


For the Kentucky Public Service Commission 


1 
' 
! 





J. Gardner Ashcraft, Esquire, Frankfort, Kentucky 


Ed C. O’Rear, Esquire, Frankfort, Kentucky 


For Washington Gas Inght Company 


C. Osear Berry, Esquire, Washington, D. C. 
Karl Michelet, Esquire, Washington, D. C. 


For Baltimore Gas and Electric Company 


Alfred P. Ramsey, Esquire, Baltimore, Maryland 
William Baxter, Esquire, Baltimore, Maryland | 


Richard F. Ober, Esquire, Baltimore, Maryland | 


James A. Biddison, Jr., Esquire, Baltimore, = 


(R. 6454) 
For Commonwealth Natural Gas Corporation 


James O. Watts, Jr., Esquire, Lynchburg, Virginia 


Stanley M. Morley, Esquire, Washington, D. C. 


For The Ohio Fuel Gas Company 
W. F. Laird, Esquire, Columbus, Ohio 
KE. H. Laylin, Esquire, Columbus, Ohio 
For the Dayton Power and Inght Company 
Julian De Bruyn Kops, Esquire, Dayton, Ohio 
Roy D. Boucher, Esquire, Dayton, Ohio 
For The Cincinnati Gas & Electric Company, and 
The Union Inght, Heat and Power Company 


Walter E. Beckjord, Esquire, Cincinnati, Ohio | 


Richard H. Rhein, Esquire, Cincinnati, Ohio 
For the City of Cincinnati, Ohio 
Maurice W. Jacobs, Esquire, Cincinnati, Ohio 


| 
| 








A-2 


For the City of Toledo, Ohio 
Charles T, Lawton, Esquire, Toledo, Ohio 
J. H. Nathanson, Esquire, Toledo, Ohio 
For The Portsmouth Gas Company 
William Howland, Esquire, Portsmouth, Ohio 
For Cities of Lexington, Georgetown, Winchester 
Cynthiana, Paris, Irvine, Ashland, Covington, Newport, 
Fort Thomas, Dayton, Bellevue, Fort Mitchell, 
Cattlettsburg and Mount Sterling, Kentucky 
Melwood W. Van Scoyoc, Washington, D. C. 
Charles S. Rhyne, Esquire, Washington, D. C. 
Bryce W. Rhyne, Esquire, Washington, D. C. 
J. Parker Connor, Esquire, Washington, D. C. 
Gordon F. Heim, Esquire, Washington, D. C. 
For City of Covington, Kentucky 
John Moloney, Covington, Kentucky 
(R. 6455) 
For City of Ashland, Kentucky 
A. W. Mann, Esquire, Ashland, Kentucky 
David Aronberg, Ashland, Kentucky 
For City of Fort Thomas, Kentucky 
Louis E. Arnold, Esquire, Fort Thomas, Kentucky 
For City of Winchester, Kentucky 
Thomas Nunan, Esquire, Winchester, Kentucky 
For City of Lexington, Kentucky 
John R. Cook, Esquire, Lexington, Kentucky 
Foster Ockerman, Esquire, Lexington, Kentucky 
Fred Fugazzi, Lexington, Kentucky 
For City of Cattlettsburg, Kentucky 
James Adkins, Esquire, Cattlettsburg, Kentucky 
J. S. Wilson, Cattlettsburg, Kentucky 
For Kentucky Natural Gas Company, and 
Limestone Gas Company 
John Hopkins, Esquire, Frankfort, Kentucky 
Hugh Bearden, Esquire, Lexington, Kentucky 
(R. 6456) 
Hatu, Presipinc Examiner: In these consolidated proceed- 
ings the Commission has set down for interim determina- 
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tion the matter of whether the limited service (LS) and 
contract demand (CD) rate forms of United Fuel Gas Com- 
pany (United Fuel) and the CD rate form of Central Ken- 
tucky Natural Gas Company (Central Kentucky), now in 
effect subject to refund, are proper for the interstate whole- 
sale sales made by these companies within the sane umtacie 


jurisdiction to regulate. | 


The proposed rate forms are embodied in FP( Gas 
Tariffs, Fourth Revised Volume No. 1, initially filed by 
United Fuel (in Docket No. G-2451) and Central Kentucky 
(in Docket No. G-2450) on May 12 and 14, 1954, respective- 
ly. These filings, after being suspended and subsequently 
amended, became effective subject to refund on November 
1, 1954. Thereafter they were consolidated for hearing 
with the revised filings made on November 4, 1954, in 
Docket Nos. G-5475 and G-5476. The revised filings became 
effective December 15, 1954, pursuant to undertakings to 
make refunds.? 


The filed tariffs provide not only for changes in rate 
(R. 6457) | 
form but also for increased rates and charges.* However, 
the initial phase of the hearing was limited to matters re- 
lating to rate form,‘ ie., the type of tariff and the billing 





1United Fuel and Central Kentucky are two of the fourteen operating 
subsidiaries of The Columbia Gas System, Inc. They are engaged solely in 
the gas business. Approximately 90% of their sales and interstate sales for 
resale subject to regulation by the Commission. 

2 The revised filings in Docket Nos. G-5475 and G-5476 involve the same 
type of CD and LS rate forms as in the earlier filings, but the level |of the 
rates is different. They give effect insofar as United Fuel is concerned, to the 
rate increase proposed by Tennessee Gas Transmission Company in Docket 
No. G-5259, which became effective on December 15, 1954, subject to refund, 
and insofar as Central Kentucky is concerned, to the additional amount of 
increase proposed by United Fuel. 

8 Based upon estimated sales for the year 1955, the proposed rate sched- 
ules, as amended, provide for an annual increase of $15,690,000 for United 
Fuel and $3,452,000 for Central Kentucky. These rate increases were filed 
primarily because of costs resulting from the Gulf Interstate supply (see 
pp. 9-10, infra) and increased rates of Tennessee Gas Transmission Company. 

4In October 1954, before the rate increase filings became effective |under 
bond, Portsmouth, Cincinnati Gas, Dayton, and the City of Cincinnati re- 
quested immediate hearing: and interim determination on rate form, The 
Commission complied with the request. . 
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provisions pursuant to which United Fuel and Central Ken- 
tucky are to recover the cost of service applicable to juris- 
dictional sales. The second phase of the hearing involving 
the level of rates will commence on a date to be fixed by 
order of the Commission. 


The following intervenors were authorized to partici- 
pate in the consolidated proceedings: Public Utilities Com- 
mission of the District of Columbia; State Corporation 
Commission of Virginia; Public Service Commission of 
Kentucky; Public Service Commission of the State of New 
York; Washington Gas Light Company (Washington) ; 
Baltimore Gas and Electric Company (Baltimore); Cen- 
tral Hudson Gas & Electric Corporation; The Cincinnati 
Gas & Electric Company (Cincinnati Gas); The Union 
Light, Heat and Power Company (Union); The Dayton 
Power and Light Company (Dayton) ; The Portsmouth Gas 
Company (Portsmouth); The Ohio Fuel Gas Company 
(Ohio Fuel); Cities of Cincinnati, Toledo, Columbus and 
Portsmouth, Ohio; Cities of Ravena, Lexington, Mitchell, 
Georgetown, Ashland, Winchester, Newport, Dayton, Rich- 
mond, Covington, Cynthia, Paris, Irvine, Cattlettsburg, 
Bellevue, Fort Thomas and Mount Sterling, Kentucky. 


(R. 6458) 

The hearing began on December 1, 1954, and on that day 
and the following day United Fuel and Central Kentucky 
put on their direct case as to rate form. Upon completion 
of their direct case, motions were made by certain counsel 
to have the contract demand features eliminated from the 
proposed tariffs. Such motions were denied by the Com- 
mission without prejudice and the proceedings set for fur- 
ther hearing. 


The hearing, recessed on December 2, 1954, to permit 
Commission consideration and disposition of the motions, 
was reconvened on February 1, 1955, for determination of 
the matter of rate form. After various recesses it was con- 
eluded on April 7, 1955. The record covering 37 hearing 








AS 


days and testimony of nine witnesses consists of 4,399 pages 
of transcript, 51 exhibits and 22 items by reference. 


Main and reply briefs were filed on May 16 and June 7, 
1955, respectively. A memorandum was filed by United 
Fuel and Central Kentucky on July 5, 1955, pursuant to the 
Examiner’s order of June 16, 1955, permitting each of the 
parties to these proceedings to file a memorandum in reply 
to the staff’s reply brief. 

Jurisdiction | 

The Commission’s jurisdiction is conferred by the pro- 
visions of Sections 4 and 5 of the Natural Gas Act for 
regulation of rates charged by natural-gas companies® in 
selling natural gas at wholesale in interstate commer¢e for 
resale. 








(R. 6459) 
Columbia System 
Because the issues hereinafter set forth can best be con- 
sidered against a background of the operations of the 
Columbia System as a whole, as well as the operations of 
United Fuel and Central Kentucky within that en the 
facts in this regard will now be summarized. 





(a) Columbia System. The Columbia System eciels 
of the parent company, The Columbia Gas System, The., a 
service company which coordinates system planning, ete., 
and fourteen operating subsidiaries, two of which are 
United Fuel and Central Kentucky. This seven-statd sys- 
tem is one of the largest interconnected and coordinated 
natural gas systems serving the industrial heart of the 
United States. It extends east and west from western |Ohio 
and Kentucky through Ohio, West Virginia, Virginia, 
Maryland, Pennsylvania and into New York, and serves the 





5 United Fuel and Central Kentucky are engaged in the transportation of 
natural gas in interstate commerce and in its sale in such commerce for 
Ls They are therefore natural-gas companies within the mean ing of 
the Act. 
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metropolitan area of Washington, D. C., through an inter- 
connection between Atlantic Seaboard Corporation (Sea- 
board). and Washington. . 


The Columbia System is a combination system serving 
both at retail and at wholesale. Its retail business is 60% 
of the total by volume and 70% by revenue. Thus only 40% 
by volume and 30% by revenue is subject to regulation by 
the Commission. 


While the Columbia System is the product of many 

years of growth, its growth has been greatly accelerated in 
recent years and its expansion is continuing. During the 
period from 1946 until 1955 system deliveries increased 
from 232,000,000 Mecf to an estimated 633,000,000 Mef. 
(R. 6460) 
This increase has been due to a number of factors, includ- 
ing (1) the substantial increase of the industrial use of gas 
during World War II which has continued to be sustained 
by the high level of business activity; (2) general economic 
prosperity which has increased, among other things, the 
number of private homes; (3) greater saturation of use of 
gas for house heating; (4) conversion of established dis- 
tributing companies from manufactured gas to natural gas; 
(5) cleanliness and convenience of natural gas; (6) relative 
economy of natural gas in the past as compared with com- 
peting fuels. 

Gas procurement for the Columbia System is planned 
and effected on a system basis to meet total needs, the sys- 
tem requirements being obtained from production and pur- 
chase within the Appalachian area, by purchases from 
four southwest pipeline suppliers with which the Columbia 
System has long-term commitments, i.e., Tennessee Gas 
Transmission Company, Panhandle Eastern Pipe Line 
Company, Texas Eastern Transmission Corporation and 
Texas Gas Transmission Corporation, and by purchases in 
Texas and Louisiana which are transported to the Colum- 
bia System. 
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As the record shows, and as stated in The Manufactur- 
ers Inght & Heat Co., et al. v. F. P. C., et al., 206: F. 2d 
404, 406, ‘‘The aggregate gas supply of all companies in 
the Columbia System is treated as a pooled supply which 
(R. 6461) . 
is apportioned between the various parts of the system by 
a single system dispatcher.’ Construction is planned on 
a system basis to receive, store and distribute this pooled 
supply to wholesale and retail consumers. 7 





. Underground storage has assumed greater and greater 
significance in the Columbia System, being necessitated by 
the tremendous growth in sales, particularly for ‘space 
heating. The expanded and newly developed storage facili- 
ties, which have been found to be the most economical and 
efficient manner of meeting total system requirements and 
winter loads, énable the system to meet peak loads and 
other emergency demands; effect substantial savings in the 
cost of gas purchased; and increase the meek of the 
system. 


An important recent development in the Columbia Sys- 
tem was the substantial increase in the pooled gas supply 
through the introduction of deliveries as of November 1, 
1954, by Gulf Interstate Gas Company (Gulf Interstate). 
The facilities of Gulf Interstate, as well as the justifica- 
tion for their construction, are described in the order of 
the Commission issued March 26, 1954, In the Matter of 
Atlantic Seaboard Corporation, et al., Docket Nos. G-1850, 


i} 





6In discussing the operations of the Columbia System in Opinion No. 272, 
Home Gas Company, et al., Docket Nos. G-1966, et al., the Commission pointed 
out that the Columbia System “ mS divided into three ‘ ‘groups’, viz., the Pitts- 
burg group, Charleston group, and Columbus group, Home and Manufac- 
turers constitute the major transmission portion of the ‘Pittsburg! group’ 

.”” “Each corporate entity within a group has substantially the same 
vate, of officers, but does, however, have employees employed solely by it, 
who have responsibility with regard to local operations, subject to control 
from Pittsburg. In the hourly or daily dispatching operations, after a de- 
cision has been formulated by the local dispatcher on the basis of the local 
situation, the decision must be cleared with the group dispatcher and with 
the system dispatcher.” 
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(R. 6462) 

et al., granting certificates of public convenience and neces- 
sity to Columbia System companies to construct and oper- 
ate facilities required to handle additional volumes of gas, 
particularly the gas supplied through Gulf Interstate’s 
facilities : 


Gulf Interstate will engage solely in the transpor- 
tation of natural gas for the account of United Fuel**, 
the latter being the owner of all gas to be transported 
through the 850-mile Gulf Interstate system. This 
system will extend from gas producing areas in Louisi- 
ana to two points in Kentucky where deliveries are to 
be made through connections with the facilities of 
United Fuel and Central Kentucky**. And as pre- 
viously pointed out in the Commission’s Opinion No. 
251, the Gulf Interstate line will make available to the 
Columbia System, at the outset, up to 300,000 Mecf per 
day and 109,500,000 Mcf annually. The initial design 
capacity of the system will be approximately 375,000 
Mef per day, and by the addition of five more compres- 
sor stations and the installation of additional com- 
pressor units in the five stations now under construc- 
tion, Gulf Interstate expects ultimately to increase 
daily delivery capacity to approximately 565,000 Mef. 


Of interest here also is the fact that (1) justification 
for Gulf Interstate’s system was that this line would 
transport natural gas needed to alleviate contemplated 
shortages throughout the Columbia System that could 
not be met from any other presently available source, 
and (2) the Columbia System operates a pooled sup- 
ply of natural gas which, according to the evidence, 
has proved beneficial to the companies dependent there- 
on. In fact, it is because of the benefits of flexibility 
of operation of the pooled supply, particularly during 
emergency periods, that vigorous opposition has been 
expressed to the imposition of allocations or service 
rules restricting the use of gas. 


Although the Columbia System has been planned, con- 
structed and is operated as a single system, regulation 
has been on a company-by-company basis. That this type 
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of regulation may not continue in the future is clearly 
(R. 6463) 

indicated in the Commission’s Opinion No. 272, salsa July 
2, 1954, In the Matters of Home Gas Company et al., 
Docket Nos. G-1966, et al: 


We stated in the Gulf Interstate case, Opinion No. 
251, that we were concerned about the proper distribu- 
tion of the costs of the relatively high priced Gulf In- 
terstate gas throughout the System, and that we would 
give further consideration to such problem when the 
matter was presented to us in an appropriate proceed- 
ing. This position was reiterated in the recent order 
in Atlantic Seaboard Corporation, et al., Docket No. 
G-1850, et al. We note that following the filing of a 
proposed rate increase by Tennessee Gas Transmis- 
sion Company (Tennessee), a major supplier of the 
system, some but not all ‘‘natural-gas company’’ sub- 
sidiaries of the Columbia system filed proposed rate 
increases by which they seek to distribute the Tennes- 
see increase and the cost of the Gulf Interstate gas 
through the system. We believe that it may be proper, 
in that proceeding, to consider the aie wie of the 





entire Columbia system, and to determine whether cor- 
porate uniform rates or system zone rates are more 
appropriate than rates determined, as in the past, in- 
dependently for each corporation. Under such. circum- 
stances, the integration, and the uniform rate for Home 
and Manufacturers, sought by Rockland, Central Hud- 
son, and New York, might be inconsistent with: results 
shown by all the facts ‘to be required. Therefore, we 
consider the record to be inadequate to determine the 
integration of Columbia System costs and rates in these 
proceedings, although we think this subject is one that 
should be given early and careful consideration. Ac- 
cordingly, in this case we will deal with ia and 
Mannfacturers as separate units. 


* * * * * 





*** As we stated above, we intend to enattter the 
entire Columbia System’s wholesale rates, and its pro- 
posals to distribute the cost of its pooled gas | supply 
through the system, in one proceeding. 
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(b) United Fuel’s Operations. United Fuel is engaged 


in the production, purchase, underground storage, trans- 
mission, distribution and sale of natural gas at wholesale 
and at retail. Historically, it has been:the chief supplier ee 
(R. 6464) 

natural gas to other Columbia Seaton: companies. Its facili- 
ties, located in the States of Kentucky, Ohio, West Virginia 
and Virginia, have more than doubled’ and its Sales more 
than tripled in the last ten years. 


While United Fuel is still a substantial ae and 
purchaser of gas in the Appalachian area, about 80% of the 
total gas now available to it is purchased from Tennessee 
Gas Transmission Company and from Louisiana producers, 
the cost of such southwest gas increasing from around 
$42,748,000 in 1952 to $92,472,000 in 1955 with comparable 
increases in minimum commitments. The gas purchased by 
United Fuel from the Louisiana producers is delivered to 
Gulf Interstate which in turn transports it to United Fuel 
and Central Kentucky (for the account of United Fuel), 
such transportation service being performed by Gulf Inter- 
state under a long-term arrangement requiring United Fuel 
to pay its cost of service each year. 


More than 70% of United Fuel’s costs of service are due 
solely to its gas supply from the southwest. Less than 30% 
of the costs are due to production, underground storage, and 
transmission operations and overhead costs allocated to 
such operations. 


The five jurisdictional customers of United Fuel are: 
Central Kentucky, Seaboard, Ohio Fuel, Manufacturers, 
and Portsmouth. Its sales to these customers in 1955 repre- 
sent about 90% of its business. Portsmouth is the smallest 
of the five customers, taking less than 1% of United Fuel’s 





7 The balance in gas utility plans as of December 31, 1945, was $82,319,000. 
ae compares with an estimated balance of $15,000,000 as "of December 31, 





A-l1 


(R. 6465) 
gas supply, and is the only one that is not a Columbia Sys- 
tem affiliate. 


United Fuel’s estimated sales for the year oe 


Jurisdictional Mcf. at 14.73 Ibs, 
Seaboard 
Central Kentucky 
Manufacturers 
Ohio Fuel 
Portsmouth 


27,756,513 | 
73,594 


Main Line Industrial 
Intrastate Wholesale "991, 149 | 


36,342,629 : 


For all practical purposes, United Fuel is the sole sup- 
plier of Central Kentucky, Seaboard and Portsmouth. Ohio 
Fuel and Manufacturers have other sources of supply. In 
fact Ohio Fuel, Manufacturers and United Fuel together 
provide the major portion of the System pooled gas supply 
and there is a similarity in their operations in the) sense 
that each makes sales both at wholesale and at retail; each 
has its own production; each purchases for its own account 
substantial volumes of gas from southwest suppliers; each 
relies upon storage facilities to a substantial degree to 
facilitate and make flexible its operations; and each, as 
integral parts of the Columbia System, makes transfer of 
gas between them either directly or by displacement. As 
testified by witness Loomis, deliveries from United Fuel 
to Ohio Fuel and Manufacturers ‘‘are used in varying 
degree to accomplish or effect the system pool supply, and 
those deliveries are changed from time to time.”’ 











A-12 


(R. 6466) | 

_ The portion of the requirements of Ohio Fuel and Man- 
ufacturers obtained from United Fuel varies from year to 
year depending, to a great extent, upon the weather. United 
Fuel therefore absorbs the fluctuations in the annual re- 
quirements of Ohio Fuel and Manufacturers, and in so 
doing performs a balance wheel operation for the annual 
volume requirements of these two companies. The fluctua- 
tions in the annual purchases of Ohio Fuel and. Manufac- 
turers from United Fuel are much greater than the fluctua- 
tions in like takes by Seaboard, Central Kentucky and 
Portsmouth. This results from the fact that the latter three 
eustomers obtain practically all of their supply of gas 
from United Fuel without the accentuated fluctuations 
which arise in attempting to hold purchases from other 
suppliers as near 100% load factor as possible. — 


(c) Central Kentucky’s Operations. Central Ken- 
tucky’s system is located in the State of Kentucky and has 
experienced a growth in business and plant similar to 
that of United Fuel. It is engaged primarily in the trans- 
mission and sale of natural gas and has relatively minor 
underground storage® and LPG facilities and gas supply 
therefrom. Of its total plant investment of $25,400,000, 
about $17,400,000 is in transmission plant. 


Purchased gas costs comprise the major portion of Cen- 
tral Kentucky’s total cost of service for deliveries from its 
(R. 6467) 
transmission system, with practically all of its natural gas 
requirements being met by deliveries from, or made for the 
account of,® United Fuel. 


Approximately 90% of Central Kentucky’s business is 
represented by jurisdictional sales to eight wholesale cus- 


” 8 The only storage owned by Central Kentucky is the field known as 
enifee. 
® Central Kentucky received direct deliveries of gas from Tennessee Gas 
sn ial Company and Gulf Interstate solely for the account of United 
uel. 
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tomers, its principal customers being Cincinnati Gas and 
its affiliate, Union, which serve a relatively restricted geo- 
graphical area in and around Cincinnati, Ohio and Coving- 
ton and Newport and other communities in Northern Ken- 
tucky.’° Cincinnati Gas is also a customer of Ohio Fuel 
which in turn acquires part of its gas supply from United 
Fuel. | 


Central Kentucky’s other jurisdictional customers are: 
Limestone Gas Company, Richmond Water and Gas Works, 
Kentucky Creosoting Company, Delta Natural Gas; Com- 
pany, and the Cities of Carlisle and North Middleton, 
Kentucky. 


As indicated, about 90% of Central Kentucky’s business 
is subject to the Commission’s jurisdiction. Its sales have 
almost tripled since 1947. In 1955 an estimated 57,677,000 
Mef of a total of 65,116,000 Mcf will be interstate sales for 
resale; of an estimated peak day sale of 454,737 Mef, inter- 
state sales will aggregate 387,737 Mcf. | 

The Issues | 

Although United Fuel and Central Kentucky produce 
gas in the Appalachian area and are, to the extent of ten 
percent of their businesses, engaged in the sale of natural 
(R. 6468) 
gas at retail, for the purpose of this case they are ilvendy 
treated as the middle link in a three-link chain bringing gas 
from the producer to the consumer.” 

In explanation of the issues presented, it may be stated: 


(1) Because United Fuel and Central Kentucky have 
been unsuccessful in their prior efforts to obtain Commis- 





10 Sales to Cincinnati Gas and Union constitute more than 90% of |Central 
Kentucky’s interstate wholesale sales both on an annual and peak i 

11 The natural gas business is generally divided into three se 
The producers in the field. (2) The pipeline companies such as 
and Central Kentucky that transport the gas from the mroductne # Fs Ids (or 
from interconnections with other pipeline companies extending from such 
fields) to the points of distribution. (3) The local distributors wet sell to 
the ultimate consumers. | 
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sion approval of the CD rate form for their jurisdictional 
sales, counsel for certain of the parties moved on the record 
on the second day of the hearing to have the contract de- 
mand features eliminated from the rate increase filings. 
The motions were denied by the Commission without pre- 
judice, and counsel making and supporting the motions con- 
tinue to press their position that the decision as to rate 
form should conform to the prior Commission decisions and 
orders. 


(2) As already pointed out, Central Kentucky seeks 
approval of the CD rate form for its jurisdictional sales 
hereinabove enumerated. On the other hand, Unitel Fuel 
is sponsoring two rate forms, i.e., the CD form for sales to 
Central Kentucky, Seaboard and Portsmouth, and the LS 
form for sales to Ohio Fuel and Manufacturers. The differ- 
ence in computing billing demand determinants produces 
(R. 6469) 
higher billing demands for deliveries to Central Kentucky, 
Seaboard and Portsmouth than for deliveries to Ohio Fuel 
and Manufacturers, thus raising the question of whether 
United Fuel should have uniform rates without a differ- 
ential favoring Ohio Fuel and Manufacturers. 


(3) The principal question relates itself to the matter 
of whether the CD rate form is proper for all jurisdictional 
sales made by United Fuel and Central Kentucky in excess 
of 5,000 Mef (the billing demands under the CD rate forms 
of both companies being computed in the same manner). 


Suceinetly stated, the questions presented are: 
I. Whether the principle of res adjudicata is ap- 
plicable to administrative proceedings of this nature? 
JJ. Whether, in the circumstances of this case, 
United Fuel should have uniform rates without any dif- 
ferential between jurisdictional customers? 





12 Central Kentucky in addition filed an optional small general service 
(SGS-1) rate form providing a straight commodity rate for small customers 
whose peak day requirements have not exceeded 5,000 Mcf on any day at all 
points of receipt in the preceding 12-month period. This form is not at issue 
in this proceeding. Only one customer is presently taking service thereunder. 
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III. If so, should the CD or the LS rate form be 
approved for United Fuel’s jurisdictional sales? 


IV. Whether the CD or LS rate form should be 
approved for Central Kentucky’s jurisdictional sales? 


As counsel for United Fuel and Central Kentucky point 
out, the issues in this case ‘‘cannot be resolved outside the 
framework of the economics of the natural gas business as 
it presently exists and is expected to develop in the im- 
mediate future.’’ 


(R. 6470) : | 

On the second day of the hearing, after United Fuel and 
Central Kentucky had presented their direct case pur- 
porting to show the need for the CD and LS schedules, 
counsel for Cincinnati Gas, Portsmouth and the City of 
Cincinnati, Ohio, moved to have the Commission dismiss 
the rate form proceedings and direct United Fuel and Cen- 
tral Kentucky to file tariff sheets revised so as not to be 
inconsistent with those prescribed by the Commission in 
Opinion Nos. 258 and 258-A, relating to United Fuel, and 
prior orders accepting settlements in rate proceedings of 
both United Fuel (Docket No. G-2274) and Central Ken- 
tucky (Docket Nos. G-1791, G-2056 and G-2276).** Such mo- 
tions were supported by Commission staff counsel, Dayton, 
and fifteen Kentucky cities. The basis for the motions was 
that the issues decided in the prior decisions or settled by 
negotiation and accepted by the Commission are res ad- 
judicata with respect to the same issues in this case involv- 
ing the same parties. In this connection they argued that 
no change in conditions, except in degree, had been shown 
(R. 6471) | 





to warrant a reconsideration of the prior determinations, 


18 The proposed CD schedule is identical with the CD form of rate pro- 
posed by United Fuel for all of its jurisdictional customers in Docket No. 
G-2055 and denied by the Commission in Opinion Nos. 258 and A. 
subsequent settlements shore United Fuel in Docket No. G-2274 and 
Central Kentucky in Docket Nos. G-2056 and G-2276, the Commission’s 
orders permitted billing on an actual delivery basis in lieu of the contract 
demand here proposed by United Fuel and Central Kentucky. 





| 
| 
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and that United Fuel and Central Kentucky had failed to 
sustain the burden of proof to establish the reasonableness 
of the proposed rate forms. 


These motions, as well as an additional motion of Wash- 
ington,* were denied without prejudice by order of the 
Commission issued December 28, 1954. In so doing the Com- 
mission laid down the law of this case, ruling that the 
‘‘doctrine of res adjudicata has no application and we can 
only determine the relevant matters and issues involved 
under the circumstances in this case when we have a com- 
plete record before us.’’ Pertinent here is the fact that in 
Opinion No. 258-A the Commission stated that it was 
‘‘aware that the form of rate here prescribed may not be 
entirely satisfactory and therefore require further consid- 
eration * * *.’? Being aware that its prescribed form might 
not be ‘‘satisfactory,’’ it is obvious that changed conditions 
were not regarded as a prerequisite to reconsideration. In 
fact, if conditions were changed, res adjudicata would not 
apply anyway. Then, too, the rate settlement orders relied 
upon were reached by negotiation and with reservation of 
the rights of the parties in the future. That is to say, they 
were dollar settlements only with none of the parties in 
any way committing themselves to any of the principles 
(R. 6472) 
pursuant to which the dollar amounts were determined. 
Such settlements were in turn accepted by the Commission 
‘‘without prejudice’’. Settlements ‘‘without prejudice’’ 
are not binding in subsequent proceedings. On the contrary, 
the reservation is itself a bar to raising a question as to 
the right to maintain the later action. 


Even if the prior actions had not been ‘‘without pre- 
judice’’ the Commission still would not be precluded from 


14 Washington’s motion sought to have the rate increase application of 
Seaboard, involved in Docket No. G-2452, which raises certain issues with 
respect to underground storage and costs "of additional gas supply, consoli- 
dated and heard with these proprenities s and requested that no interim deter- 
mination be made as to rate form, but that all issues be considered and 
disposed of at one time. 
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reopening and reconsidering the issues here for, as held in 
Churchill Tabernacle v. E. C. C., 160 F. 2d 244, 246, it is 
‘‘well settled doctrine that res judicata and equitable estop- 
ple do not ordinarily apply to decisions of administrative 
tribunals’’. The principle is generally stated in Section 256 
of Van Baur, Federal Administrative Law, as follows: 


An administrative agency is an instrument of the 
executive or legislature, and may exercise pov yer of 
either executive or legislative character. But it does 
not exercise judicial power and is not a court. Although 
it may venture a decision on a judicial question, such 
a decision is not binding and is the appropriate subject 
for independent decision by an appropriate court act- 
ing judicially. This is virtually the only semi-judicial 
attribute of administrative power. Thus the judicial 
attribute of res judicata does not apply to administra- 
tive determinations. They cannot constitute res judt- 
cata in any technical sense, although whether a par- 
ticular administrative determination is final depends 
upon what Congress intended. Hence an administra- 
tive determination of an administrative question jis not 
res judicata or otherwise binding when that question 
is again raised before an agency. 





| 

Upon judicial review, therefore, it cannot he ob- 
jected that administrative findings or orders are incon- 
sistent with those made in other cases. This is a matter 
of discretion for the agency***. | 


(See also Niagara Mohawk Power Corp. v. F. P. C., 202 F. 
2d 190, 197-198, affd. 347 U. S. 239). 7 
(R. 6473) | 

It is clear that the prior actions of the Commission re- 
lied upon by the Staff and various intervenors never 
became final adjudications. Furthermore, while regulatory 
Commissions normally adhere to prior decisions involving 
the same matter, counsel overlook the fact that even if 
exactly identical conditions were presented, the Commis- 
sion could now decide the questions differently. As the 
Interstate Commerce Commission stated in Seaboard Air 
Line Ry. Recs. v. Carolina & N. W. Ry. Co., 194 I. C. C. 183, 
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at page 185, ‘‘we have often said when a determination has 
been made upon a given state of facts, we will adhere to it 
in subsequent proceedings regarding the same matter, unless 
conditions may have changed meanwhile or the decision is 
shown to have been rendered upon an inadequate presenta- 
tion of existing facts, or unless we are convinced that the 
decision was confessedly wrong.”’ 


It may be pointed out here that events and situations 
are considered in relation to their causes and results. This 
makes it necessary for the Commission to deal not only 
with successive changes as they occur, but to utilize experi- 
ence gained to more effectively deal with regulatory matters 
not involving change. Thus once it is demonstrated that 
practices and procedures are inappropriate for any reason, 
the Commission, having continuous jurisdiction, performs 
one of its primary functions in permitting or prescribing 
appropriate readjustments to provide a more stable basis 
for the continuous progress of the regulated industry. 
Stated another way, the Commission’s orders are a neces- 
sary adjunct to carrying out the purposes of the statutes 
it administers and recognize that what once may have ap- 
(R. 6474) 
peared to be an ideal regulatory action can be completely 
out of step with present and expected future conditions. 


The Commission’s prior ruling that ‘‘the doctrine of 
res adjudicata has no application’’ makes these proceedings 
de novo proceedings, giving the Examiner a free hand to 
decide the issues as they appear to him upon the basis of 
the extensive record made reflecting existing conditions. 


i 


The next question is whether, in the circumstances of 
this case, United Fuel should have uniform rates, without 
any differential between jurisdictional customers? In con- 
sidering this question, it should be noted that, as made 
clear in F. P. C. v. Hope Natural Gas Co., 320 U. S. 591, 
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616-617; the Natural Gas Act contains:‘‘conventional stand- 
ards of: rate-making,’’ with Section 4(b) forbidding any 
undue preference or advantage to any person and pro- 
hibiting natural-gas companies from maintaining any un- 
reasonable difference in rates. ‘The power of the Com- 
mission to eliminate such - unreasonable ‘differences or 
discriminations i is plain. §5(a).”’ : 


United Fuel is here sponsoring two different ats forms 
for its jurisdictional customers, namely, the LS form for 
Ohio Fuel and Manufacturers and the CD form for Central 
Kentucky, Seaboard and Portsmouth. The principal differ- 
ence between the two forms lies in the ais of the 


(R. 6475) 

billing demand (see p. 32, infra), such niet r sulting 
in a differential for ‘‘accommodation’”’ of about A¢ per 
Mef for the test year 1955.75 As compared to uniform rates, 
the effect of this. differential for the test year is to! reduce 
by about $600,000 the cost of gas purchased by Ohio Fuel 
and Manufacturers and to increase such costs to Central 


Kentucky, neetene and Portsmouth. | 





15 If the CD and LS rate forms sponsored by United Fuel were approved, 
there would be, under the existing level of the demand and commodity com- 
ponents in the filed rate, a total differential between the CD and! LS cus- 
tomers of 5.85¢ Per Mef, of which 5.1¢ per Mcf is attributable to difference 
in load factor. The remaining %¢ per f is claimed to represent the dif- 
ferential accorded LS customers for accommodation to United Fuel. 

While United Fuel is here claiming that there should be a differential of 
about $600,000 in the level of the demand charge, the staff’s witness, assuming 
a need for accommodation—which admittedly does not and is not expected to 
exist, proposed a 1¢ differential in the commodity level of the rate in; favor of 
Ohio Fuel and Manufacturers, identical to the differential imposed by the 
Commission in Opinion No. 258. Such differential was pepe) in \conjunc- 
tion with the witnesses’ recommendation that United uel have aj uniform 
demand form of rate based on actual deliveries to its five jurisdictional cus- 
tomers. On the commodity side, and for the test year 1955, the dif erential 
amounts to approximately $805,000 

Staff counsel, in their reply brief, contend that “the maximum Lig rate 
differential to be accorded” Ohio Fuel and Manufacturers “by virtue of load 
factor, accommodation, etc., should be no more than 334¢ per Mcf.” | 

United Fuel’s proposal for a differential i in the level of the demand charge 
was viewed by the staff’s witness as improper because “there it is a buried 
thing.” But a proper charge related solely to capacity has no place on the 
commmnundity ‘side of the rate where it would fluctuate with the number; of units 
purchase 
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The only justification now claimed for the differential 
is the ability—not the present or contemplated future neces- 
sity—of Ohio Fuel and Manufacturers to accommodate 
(R. 6476) : 
(through use of storage and their own production) United 
Fuel by curtailing their takes below their entitlements on 
peak and other critical days. This mere ability to accom- 
modate or cutback did not, however, play a part in the ori- 
gin of the differential heretofore prescribed by the Com- 
mission. Rather it was two other factors, i.e., (1) load 
factor and (2) shortages of gas and planned accommodation, 
that provided the basis for the permitted differential. 
Moreover, testimony in the instant proceeding makes it 
clear that (1) it was error to allow such a differential to 
reflect differences in load factor; (2) the accommodation 
which the Commission expected would continue (after its 
decision authorizing a 1¢ differential in the commodity 
charge) did not in fact materialize; and (3) there is no 
longer a shortage of gas and, therefore, no need for ac- 
commodation. Thus, as indicated, the sole consideration 
here is whether mere ability to accommodate is sufficient 
justification for the differential now claimed. 


Origin of Differential. A differential in favor of Ohio 
Fuel and Manufacturers was not originally proposed by 
United Fuel. It was first suggested by the Commission’s 
staff and allowed by the Commission in Opinion No. 258, 
issued August 7, 1953. The Commission allowed a 1¢ dif- 
ferential in the commodity charge (over and above the rate 
differential resulting from load factor under a uniform de- 
(R. 6477) 
mand rate)** to cover both load factor and accommodation 
and substituted in place of the staff’s recommended straight 
commodity rate a demand-commodity rate, stating in part: 





16 The Commission prescribed a demand-commodity rate with the demand 
billing units being determined on the basis of the average daily demand in 
the month, but not less than the maximum demand determined in the prior 
eleven months. 
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* * * Insofar as the future may be- foreseen, peak 
day shortages are expected to occur on the Columbia 
System and as a result thereof the pattern of the “cut- 
backs” by Ohio Fuel and Manufacturers * * * ean be 
expected to continue. * * * ! 





We provide.a 1¢ per Mef differential in the com- 
modity charges under our prescribed rate schedules. 
Staff Witness Benson recommended a 1¢ per Mef dif- 
ferential in his straight commodity rates to allow, not 
only for the differential in allowable costs due to the 
load factor differential in the two sales groups, but 
‘also in recognition of the peak-day accommodation that 
Ohio Fuel and Manufacturers can extend to United 
Fuel because of such customers’ other sources of sup- 
ply. The ability and willingness of Manufacturers 
and Ohio Fuel to temporarily curtail (cut-back), their 
take from United Fuel by increasing their takes from 
their own storage or production, or by increasing pur- 
chases from their other suppliers, is of obvious material 
benefit to United Fuel’s other customers particularly 
if' such cut-back is planned in advance to occur on 
United Fuel’s peak days. On the other hand, Manu- 
facturers and Ohio Fuel incur substantial costs inorder 
to permit such coordination of operations with United 
Fuel. We find that by our prescribed demand-com- 
modity rate form and 1¢ per Mef differential in the 
commodity charge appropriate recognition is given 
to both important factors of the higher load factor of 
the sales to Manufacturers and Ohio Fuel, and|their 
release of demand upon United Fuel on the latter's 
peak day to maximize sales and equalize the curtail- 
ens resulting from shortages of gas, on the Columbia 

ystem. | 





| 
In initially recommending the differential, the staff’s 
witness intended it to reflect principally differences in load 
factor. He proposed a tariff eligibility requirement of 
65% load factor to qualify for the 1¢ differential, and a 
(R. 6478) | 
cessation of eligibility in the event of a drop in load factor 
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below 65%. Accordingly, irrespective of accommodation 
or ability to accommodate, if a customer’s load factor 
dropped below 65%, it would cease to be entitled to any 
differential. _ - 


The error of allowing the additional 1¢ differential per 
Mef in Opinion No. 258 because of differences in load factor 
becomes apparent when it is recognized that, as United 
Fuel’s three witnesses agreed, the normal operation of a 
two-part demand-commodity rate adequately compensates 
for differences in load factor, for under any two-part rate 
the purchasers with a high load factor have lower average 
rates per Mcf than those purchasing at a lower load factor. 
The staff’s witness subscribes to the same principle in the 
absence of accommodation or cutback. 


Absence of Need for Accomodation. So far as the factor 
of shortage of gas supply is concerned, witness Ryder testi- 
fied that “United Fuel and Columbia System have con- 
tracted for additional supplies of gas, and the cutbacks 
referred to in the Opinion 258 actually did not occur and 
there is no indication that they will occur in the future. 
The Commission in its order stated that there was a prob- 
ability that there would be cutbacks in the future.”"” Re- 
(R. 6479) 
specting this, reference is again made to the fact that on 
November 1, 1954, United Fuel began receiving substantial 
quantities of gas through Gulf Interstate’s facilities having 


17 The Commission’s Opinion No. 258 was based on what is commonly 
referred to as the Columbia System’s “Blue Book” showing estimates of 
requirements. 

Accommodation has not occurred in fact since the issuance of Opinion 
No. 258 but, so far as United Fuel’s claim here is concerned, exists only on 
a temporary basis in planning for the test year 1955. Planning in the May 
1954 Blue Book provided for cutbacks by Ohio Fuel and Manufacturers for 
their entitlements on the design peak day, February 1, 1955. No such peak 
day occurred, but if it had, according to the Blue Book, it was planned that 
Ohio Fuel would have cut back 52,200 Mcf, and that Manufacturers would 
have cut back 33,200 Mcf, a total of 85,400 Mcf. 

Witness Ryder testified that Ohio Fuel “took what they needed from 
United Fuel” on the system peak day of February 12, 1955. Asked whether 
United Fuel requested any cutback, he further testified: “I dont think there 
was anything asked at that time.” 





| <a 
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a daily delivery capacity of 375,000 Mcf, which capacity:.can 
be expanded to 565,000 Mcf with the addition of planned 
compressor stations and the addition of compressor engines 
in existing stations.... -_. | 


Ability To Accommodate. Counsel for United Fuel, in 
their reply brief, state that ‘‘If, as urged by certain inter- 
venors, conditions have changed so that United does not 
get the benefit of any accommodation or back off from Ohio 
Fuel and Manufacturers on the peak day, then there is no 
basis for two rate forms and a CD Rate Form ‘should be 
made applicable to all five customers. * * * The fact is that 
because of their other sources of gas, the ability to accom- 
modate by the LS customers on the peak day is still pres- 
ent.” Counsel for Ohio Fuel also emphasize the ability of 
Ohio Fuel and Manufacturers to cutback. But nothing in 
the evidence indicates that mere ability to accommodate 
unaccompanied by curtailments made in fact pursuant to 
requests establishing need, furnishes justification for the 
claimed differential. Moreover, no cost or other economic 
study thereon has ever been made by anyone to determine 
the justification for a differential in any amount. Nor can 
the fact be overlooked that United Fuel likewise has the 
(R. 6480) 2 | 
ability to aid Ohio Fuel and Manufacturers in time! of need. 
Does-the cost of its ability so to do counterbalance! the cost 
of the ability possessed by Ohio Fuel and Manufacturers ?"® 
The record does not show the answer to this question. 
However, it is observed that in their memorandum reply- 
ing to staff counsel’s reply brief, counsel for United Fuel 
state that United Fuel recognizes that the purchases of 
Ohio Fuel and Manufacturers ‘‘may vary from ‘year to 











_ 18In warm years.Ohio Fuel and Manufacturers have substantially cur- 
tailed their annual takes from United Fuel. This apparently resulted in 
United Fuel not being compensated’ for the extensive service provided in its 
balance wheel operations in having the estimated annual rquirements avail- 
able. Respecting this, it may be observed that United Fuel is not always able 
to buy gas from southwest suppliers at 100% load factor. During the years 
1953 and 1954, for example, warm weather caused substantial cutbacks of 
southwest suppliers to be made. er #4 
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year in order to balance the pooled gas supply, but it can- , 
not be disputed that United has a substantial investment _ 
in facilities and has made many long-term financial com- | 
mitments in order to meet the requirements of Ohio Fuel 
and Manufacturers. Consequently, it is entirely fitting and 
proper that United have a long-term minimum commitment « 
from its LS customers in order to insure to United some 7 
measure of financial stability. In G-2055 United sponsored 
a CD Rate Form for all of its wholesale customers which 
would have accomplished this objective.’’ Since United 
Fuel appears to have had no reason for claiming a differ- 
ential in Docket No. G-2055, it could hardly have a justify- 
ing reason now in view of the changed circumstances nulli- 
fying the factors relied upon in Opinion No. 258 (which 
was concerned with Docket No. G-2055). 
(R. 6481) | 
Whatever ability exists in Ohio Fuel and Manufacturers 
results from affiliation and no economic reason is advanced 
showing why planning and operation could not in the past, 
and cannot in the future, be carried out in such a manner 
as to provide adequate deliverability in United Fuel to 
meet all its requirements without accommodation. As con- 
tended by counsel for Washington, ‘‘inequities growing 
out of the planning and development of the Columbia Sys- 
tem should be eliminated, rather than accentuated by an 
artificial rate differential.’’ In this connection, it may also 
be worth repeating that the Columbia System was planned, 
constructed and is operated on an integrated basis; has a 
common pooled gas supply; and is interconnected at a 
number of points with other interstate systems. Added to 
this is the fact that United Fuel is now receiving the sub- 
stantial quantities of gas delivered through the Gulf Inter- 
state facilities. It seems obvious therefore that should Ohio 
Fuel and Manufacturers ever have occasion in the future 
- to accommodate United Fuel on peak or other critical days, 
it will be so infrequent and have so little effect as to be 
immaterial. 
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Furthermore, counsel for United Fuel appear to|ignore 
the fact that all interconnected companies in any system, 
even those in no way affected by gas shortages, will aid 
others in distress without the benefit of a differential in 
rates such as here claimed. The Columbia System is aware 
of this fact. In past periods of short supply even non- 
affliated distributing companies such as Washington and 
Baltimore have willingly cooperated with the Columbia 
System by placing into operation their peak shaving facili- 
ties to the greatest extent possible and cutting back on 
their entitlements from Seaboard. In so doing they neither 
(R. 6482) ; 
expected nor received a rate differential—only reimburse- 
ment for specific services rendered to alleviate temporary 
conditions. 


It being clear that United Fuel has not met its burden 
of proof, the Examiner must regard the proposed differ- 
ential in rates in favor of Ohio Fuel and Manufacturers as 
unreasonable, discriminatory and in direct contravention 
of Section 4(b) of the Natural Gas Act. Uniform rates for 
all five of United Fuel’s wholesale customers, without any 
differential favoring United Fuel and Manufacturers, will 
therefore be prescribed. | 





Before considering the final issue, it is noteworthy that 
all parties not affiliated with the Columbia System have 
advocated uniform application of either the CD or the LS 
type of rate form. The position of the Columbia System 
affiliates appears to be that if it is found, as it has been 
found, that the separate LS form in conjunction with the 
CD form is inappropriate, the CD form should be approved 
for uniform application to all customers. In fact, United 
Fuel’s witness Ryder testified ‘‘that practically speaking 
I think a contract demand form of rate should be ial 
to all United sinaaie sales.”’ 
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year in order to balance the pooled gas supply, but it can- 
not be disputed that United has a substantial investment 
in facilities and has made many long-term financial com- 
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ential in Docket No. G-2055, it could hardly have a justify- - 
ing reason now in view of the changed circumstances nulli- 
fying the factors relied upon in Opinion No. 258 (which 
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results from affiliation and no economic reason is advanced 
showing why planning and operation could not in the past, 
and cannot in the future, be carried out in such a manner 
as to provide adequate deliverability in United Fuel to 
meet all its requirements without accommodation. As con- 
tended by counsel for Washington, ‘‘inequities growing 
out of the planning and development of the Columbia Sys- 
tem should be eliminated, rather than accentuated by an 
artificial rate differential.’’ In this connection, it may also 
be worth repeating that the Columbia System was planned, 
constructed and is operated on an integrated basis; has a 
common pooled gas supply; and is interconnected at a 
number of points with other interstate systems. Added to 
this is the fact that United Fuel is now receiving the sub- 
stantial quantities of gas delivered through the Gulf Inter- 
state facilities. It seems obvious therefore that should Ohio 
Fuel and Manufacturers ever have occasion in the future 
- to accommodate United Fuel on peak or other critical days, 
it will be so infrequent and have so little effect as to be 
immaterial. 
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Furthermore, counsel for United Fuel appear to i ignore 
the fact that all interconnected companies in any system, 
even those in no way affected by gas shortages, will aid 
others in distress without the benefit of a diferente in 
rates such as here claimed. The Columbia System is aware 
of this fact. In past periods of short supply even non- 
affiliated distributing companies such as Washington and 
Baltimore have willingly cooperated with the Columbia 
System by placing into operation their peak shaving facili- 
ties. to the greatest extent possible and cutting back on 
their entitlements from Seaboard. In so doing they neither 
(R. 6482) . 
expected nor received a rate differential—only reimburse- 
ment for specific services rendered to alleviate temporary 
conditions. 


It being clear that United Fuel has not met its burden 
of proof, the Examiner must regard the proposed differ- 
ential in rates in favor of Ohio Fuel and Manufacturers as 
unreasonable, discriminatory and in direct contravention 
of Section 4(b) of the Natural Gas Act. Uniform rates for 
all five of United Fuel’s wholesale customers, without any 
differential favoring United Fuel and Manufacturers, will 
therefore be prescribed. | 





Before considering the final issue, it is noteworthy that 
all parties not affiliated with the Columbia System have 
advocated uniform application of either the CD or the LS 
type of rate form. The position of the Columbia System 
affiliates appears to be that if it is found, as it has been 
found, that the separate LS form in conjunction with the 
CD form is inappropriate, the CD form should be approved 
for uniform application to all customers. In fact, United 
Fuel’s witness Ryder testified ‘‘that practically speaking 
I think a contract demand form of rate should be applicable 
to all United Fuel’s sales.”’ 
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Coming now to the principal and final question. As indi- 
cated, it is: Should the CD type of rate denied in Opinion 
Nos. 258 and 258-A or the LS type prescribed in those opin- 
ions be approved for uniform application to all jurisdic- 
tional sales made by United Fuel and Central Kentucky to 
customers whose peak day purchases exceed 5,000 Mcf? The 
billing demands under the CD filings of both companies 
(R. 6483) 
are determined in the same manner, and it is generally con- 
ceded that because of the similarity of the material aspects 
of the businesses of United Fuel and Central Kentucky, 
there is no logical reason why their rate forms enone. 3 not 
be the same. 


United Fuel and Central Kentucky, supported by Wash- 
ington, Baltimore, Commonwealth and Ohio Fuel, contend 
that the previously prescribed (LS type) rate form would 
require them to carry a greater financial burden in the 
future than they should, i.e., practically all the financial 
shocks and strains caused by highly fluctuating sales. on 
one hand and long-term rigid costs on the other, and that 
such rate form may create conditions restricting legitimate 
growth and ability to meet growing market requirements. 
On the other hand, they vigorously argue that the proposed 
CD rate form (1) is just and reasonable as between the 
suppliers and their wholesale customers; (2) prevents dis- 
crimination between wholesale customers; (3) has a tend- 
ency to encourage realistic estimates and to cause whole- 
sale purchasers to create and use standby facilities to 
level off the peaks of their purchasers, thereby causing 
more intensive use of facilities of the suppliers to the bene- 
fit of ultimate consumers; (4) performs the fundamental 
economic function of relating charges to the special charac- 
teristics of the gas business; and (5) will stabilize the whole- 
sale revenues of United Fuel and Central Kentucky to an 
adequate extent during changing conditions, whatever the 





r< 
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cause. Not only do the proponents of the cD form: budedd 
(R. 6484) 
such rate form as essential. to the welfare of ‘United Fuel 
and Central Kentucky but, as causing an Spprepriate 
sharing of the risk involved. 33, 


The principal difference reheoen the LS and oD eats 
form lies in the determination of the billing demand. | Under 
the LS form the billing demand is determined as the aver- 
age daily demand -during the billing month, but not less 
than the maximum demand so determined during the eleven 
preceding months. By way of contrast, the billing: demand 
under the CD rate form is determined on the basis of 90% 
of contract demand or the peak day of a twelve months’ 
period, whichever is the higher, but'not in excess of 100% 
of contract demand. Stated another way, the demand charge 
under the LS form is based on actual use, while under the 
CD form the billing demand is at least 90% of a pre- 
determined amount of available capacity requested by the 
customer. The CD rate form, therefore, assures United 
Fuel and Central Kentucky a measure of protection '(pay- 
ment of part of the supplier’s rate on the basis of the cus- 
tomers’ estimates) in the event that their customers’ esti- 
mates are not realized. The two companies. claim that they 
are entitled to such assurance over the life of the contract 
since it is the wholesale customer who specifies a con- 
(R. 6485) 
tract quantity, causing United Fuel and Central Kentucky 
to make long-term contracts for gas supply and construc- 
tion facilities to provide that contract quantity. 














In short, the objective of the CD rate form is year-to- 
year financial stability (to the extent of the minimum bill) 
to assist United Fuel and Central Kentucky in sa ia 








19 While only the rate forms of United Fuel and Central Kentucky are 
here involved, the testimony of witnesses for these companies makes it clear 
that the parent company views the decision in this case as having the effect 
of establishing a precedent for other system operating subsidiaries. This 
accounts for much of the interest manifested in this proceeding. . — 
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their operating necessities and develop in a financially 
sound and orderly manner. 


There being nothing novel about a CD rate form,” justi- 

fication for its use by United Fuel and Central will be con- 
sidered (1) in the light of their financial and operating re- 
quirements, and (2) the method of operation carried on by 
these two companies as part of the integrated operations 
of the Columbia System (see pp. 7-15, supra). In this con- 
nection, it may be pointed out that the Columbia System was 
not developed, nor was it essential that it be developed,” 
under the protective provisions of a CD type of rate, and 
(R. 6486) 
United Fuel and Central Kentucky make no claim that 
the revenues realized in the past have not on the whole been 
compensatory. As indicated, their contention here is that 
the CD rate form will justify and make financially feasible 
the continuance of their responsibility in the wholesale gas 
business which involves, among other things, long-term com- 
mitments for gas supply and the financing of large new 
construction. 


Description of CD Rate Form. Counsel for United Fuel 
and Central Kentucky, in their brief, introduce their de- 
scription of the CD rate form by calling attention to the 
fact that the Commission in its order issued January 10, 


20The CD type of rate form is a well known type and one which the 
Commission has approved in many other cases. In fact, the Commission 
approved this type of rate for two other Columbia System companies (Sea- 
board and Home). It also approved this type of rate for sales by Tennessee 
Gas Transmission Company to partial requirements customers such as United 
Fuel, Ohio Fuel and Central Kentucky, and in so doing provided a mate- 
rially greater degree of rigidity than here proposed by United Fuel and 
Central Kentucky. Entire requirements customers purchase under demand 
and commodity rates for actual deliveries. 

21 At the time the G-440 rate form, referred to under the heading “De- 
scription of CD Rate Form,” was approved in 1947, it was workable because 
the space heating was relatively small and the long-term commitments and 
higher prices for gas were not extensive as at present. The heavy demands 
for this premium fuel were not immediately satisfied and sales over the 
subsequent years increased at an unprecedented rate, being accompanied by 
a vigorous expansion and a top-heavy house heating load. Moreover, while 
producer sales initially represented a buyer’s market due to the overabun- 
dance of gas supply seeking an outlet, as new pipe lines entered the business 
the market became a seller’s market. 
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1947, in Docket No. G-440, ‘‘approved a two part tate for 
Respondents in which the demand charge was applied to 
the billing demand based on the greatest single-day deliv- 
ery in the five winter months during the twelve ‘months 
ending with the close of the billing month * * *. The com- 
modity charge was applied to the volumes of gas delivered. xe 
They then proceed with the following ie of the 
CD rate form here proposed— 


* * * The CD Rate Form does not change the basis 
of the commodity charge provided in the G-440 rate, 
but modifies such rate as it relates to the demand charge 
as follows: 


(i) Billing Demand. The.demand charge is applied 
to a billing demand based on the greatest single-day 
delivery during the twelve months ending with the 
close of the current billing month but the billing demand 
cannot: 





(a) exceed the contract quantity specified in 
the effective service agreement, or 


(b) be less than 90% of the contract cea 
specified in the effective service agreement . 

(R. 6487) 
Thus, the billing demand is based on a dnple-dsy take 
as in the G-440 rates. But, there is a ceiling and floor 
on such billing demand related to the sonteadt quantity 
specified in the effective service agreement. 


(ii) Contract Quantity. By relating the ceiling and 
floor of the billing demand to a contract quantity, it 
became necessary for the rate form to provide mechan- 
ies by which the contract quantity is ders and 
reflected in a service agreement. 


(a) How Contract Quantity Is Established. 
The initiative as to the contract quantity is wholly 
with the buyer. The buyer indicates the maximum 
quantity of gas which it desires seller to have avail- 
able on a single day for delivery under the rate 
schedule. If the seller has or will have the! facili- 
ties and capacity to supply such maximum) quan- 
tity, the amount specified by the buyer will form 
the basis for the service agreement * * *. | 
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Upon the execution of a service agreement and over 
the a of such service agreement (usually a 20 } rear 
term 


(1) The buyer has a right to receive up to the 
contract quantity on any days buyer desires such 
volume and an obligation to pay a minimum de- 
mand charge based on 90% of the contract quan- 
tity; and 


(2) The seller has an obligation to have avail- 
able the facilities and capacity to supply the con- 
tract quantity whenever called for by buyer and 
a right to receive minimum demand revenues. 
(Under the revisions of Sec. 6 of the CD Rate Form, 
Exhs. 46 and 47, Sheets 14 and 9, a substantial fi- 
nancial penalty is incurred by the seller for any 
failure to meet such firm obligation.) 


(b) How Contract Quantity May Be Changed. 
The tariff provides for changes in the contract 
quantity : 


(1) If the buyer. desires a greater contract 
quantity, it can so indicate to seller. If seller has 
the gas supply and facilities to furnish such quan- 
tity, the requested contract quantity shall be made 
effective. seller is not in a position to meet 

a such requests, it must use “due diligence” to pro- 
(R. 6488) 
vide the facilities and 228. supply to meet the in- 
creased requirements * 


(2) In the event the —_— desires to decrease 
the then effective contract quantity, the buyer as 
a matter of right can reduce the contract quantity 
10% over the life of the service agreement in steps 
of 5% in one year * * *,. It is further provided 
that the contract quantity can be reduced by fur- 
ther amounts provided Me _capacity so released 
can be otherwise used * * 





- *In the course of cross-examination at T.-4367-68 the Staff indicated that 
it would desire that the last paragraph of 102(b) in United’s tariff, Revised 
Sheet 40 of Exh. 46 have added i in the fourth line from the bottom ’after the 
words “Contract Demands” the words “or the maximum delivery capacity.” 
United Fuel has no objection to this revision. 


6 
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~The combined ‘effect of the provisions: (i). basing the 
minimum demand charge on 90% of the contract quan- 
tity and (ii) permitting the Buyer, as a matter of right, 
to reduce the contract quantity 10%, is that the buyer 
may reduce the billing demand 19% below the con- 
- tract quantity which he specified when he executed the 
. service agreement and for which the seller became obli- 
gated to provide capacity and facilities, to be available 
atanytime. _. _ 7 is 
_ (ii) Overruns. Under the CD-Rate Form some eco- 
nomic penalty is necessary if the buyer overruns the 
contract quantity specified in the service agreement 
* * *. On the other hand, it capacity and gas are 
available for an overrun without endangering the sell- 
er’s ability to fulfill its obligations to its other wholesale 
customers and its own markets, it seemed appropriate 
that an overrun be authorized with no penalty. This 
was originally provided for in the CDS-1 Rate eehedele 
as a proviso to the penalty provisions ** *. However, 
it has been deemed appropriate by the Commission in 
passing upon a similar provision in the CDS-1 Rate 
Schedule of Home that such authorized overrun -pro- 
vision be in a separate rate schedule (Opinion 272). 
. Accordingly, the Respondents have sponsored a separate 
Authorized Overrun Schedule * * *. In order to pre- 
vent any charge that there may be discrimination as 
between affiliated’ and non-affiliated wholesale cus- 
(R. 6489) ‘, 
tomers, the Authorized Overrun Rate Schedule pro- 
vides for a proportionate allocation of any excess gas 
-among all buyers requesting overruns on the| same 
day a 
Stated more concisely, the CD rate form provides that 
the purchaser thereunder will enter into a long-term agree- 
ment—usually 20 years—and predict its maximum single 
day’s requirements, which becomes the contract demand 
when approved by the seller, and pay on such basis, subject 
to over-run penalties for takes in excess of estimates. | Thus 
the CD form gears the billing demand to an estimate and 
causes jurisdictional customers to pay, and to pass on to 
their customers, minimum costs each year regardless’ of 
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peak day fluctuations in requirements. By way of contrast, 
under the LS form the wholesale customers would pay on 
an actual take basis regardless of their estimated maximum 
single day’s requirements. Because of this, proponents of 
the CD form assert that when actual use is substantially 
less than capacity provided, the CD form provides minimum 
demand revenue each year to the seller to compensate for 
part of the capacity costs. Demand costs, they point out, 
reflect part of the fixed costs incurred to render service, and 
such costs are present each year irrespective of usage of 
capacity.” 

Space Heating. One of the apparent deficiencies in the 
arguments of the opponents of the CD rate form is that 
in their reliance on past rate making procedures they 
(R. 6490) 
ignore the new operating and financial problems inherent in 
the growing space heating load of the markets served by 
United Fuel and Central Kentucky, which load involves 
wide fluctuations; is heavy in the winter and practically 
nonexistent in the summer; and is subject to peak day de- 
mands of tremendous proportions. Such space heating 
load, together with the high fixed costs necessarily incurred 
to meet such load, is one of the primary operating facts 
necessitating minimum demand revenue based on the con- 
tract quantity. 

There is not and cannot be any denial of the fact that 
there has been a radical change in recent years in require- 
ments for gas brought about by the increasing use of gas 
for space heating, which load fluctuates almost directly with 
temperature deficiencies. This has and will continue to 
necessitate substantially greater capacity costs to meet 
such demands on the coldest day which might be reasonably 
anticipated to occur even though such day be experienced 
only once in several years. 

22 For the purposes of this proceeding, the issue as to the CD rate form 
relates to the recovery over the life of the service agreement of at least 90% 


of that part of the fixed costs of United Fuel and Central Kentucky which is 
classified to demand and recovered in the demand charge of the rate. 
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To illustrate the sudden growth in the space heating 
load, reference may be made to the experience of Cincinnati 
Gas and Dayton. Since 1945, Cincinnati Gas’ space heating 
saturation has increased from 6% to 44%. Dayton has 
acquired 52,200 space heating customers in the four years 
commencing in 1951 or more than the number of space 
heating customers it had added from the day of its in- 
ception to the end of 1950 and it now has a space heating 
saturation of 66%. 





| 

Weather Conditions. The wholesale customers: request 
United Fuel and Central Kentucky to have available ca- 
pacity adequate to meet their requirements on the design 
(R. 6491) 
peak day, and experience demonstrates that suc design 
peak day will not be experienced on the average of once 
or twice in a ten-year period. It being a certainty that the 
full capacity provided by the suppliers will not be used 
more than once every five or ten years, and that the sup- 
pliers’ fixed costs are incurred and must be recovered, as 
well as passed on to the ultimate consumer, each year, the 
suppliers seek to stabilize their revenues on a year-to-year 
basis, to the extent of the CD minimum bill, rather than 
have their revenues recovered on the ‘‘feast or famine’’ 
basis (less than the cost of service in warm years and 
more than the cost of service in cold years) inherent in 
the billing determinant under the LS type of rate—without 
a minimum bill. 





Future Conditions. Under the CD rate form the whole- 
sale customer must continue to pay the minimum demand 
charge regardless of a fall-off in the customer’s business. 
The average day (LS) rate form does not and cannot cope 
with this problem. | 





Psat 

What are the principal cautioning influences, other than 
weather conditions, that create concern in the natural gas 
business insofar as the future is concerned? Two things: 
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(1) The present level of rates is disturbing, causing con- 
cern over the possibility that increasing costs could, to a 
substantial degree, price natural gas out of the market. 
(2) Business recessions, the exact nature, time and duration 
of which no one can predict. 


As. counsel for United Fuel and Central Kentucky point 
out in their brief, ‘‘Current rate levels are making it in- 


(R. 6492) 
creasingly difficult to sell gas for certain purposes in com- 
petition with other fuels.’’ And as one of their witnesses 
testified, ‘‘The price of southwest gas has become one of 
our major elements of cost; it has made our cost structure 
subject to variations in almost direct proportion to the 
prices paid for southwest gas.””* And in their reply brief, 
counsel for United Fuel and Central Kentucky state that 
‘‘between the year 1952 and the year 1958, the volume of 
southwest gas purchased by United will increase 98%, a 
staggering percentage increase in view of the fact that the 
southwest purchases in 1952 were 60,000,000 Mcf more than 
the total gas supply available to United in 1946 * * *. It 
is further significant that the increase of southwest gas 
available to United between 1952 and 1955 represents almost 
the entire amount of additional gas that became available 
to the Columbia Gas System during such period. This 
emphasizes the changing character of United’s business, 
with which we are concerned in this proceeding.”’ 


Changed Sources of Gas Supply. Because the increas- 
ing demands for gas by the Columbia System exceeded the 
supply available in the Appalachian area, southwest gas 
had to be purchased and in 1955 it was estimated that 





23 It is of interest to point out here that with additional compressors, the 
capacity of Gulf Interstate’s line can be increased from its present capacity 
of 375,000 Mcf to 565,000 Mcf (see p. 10, supra). United Fuel pays Gulf Inter- 
state’s cost of service. Accordingly, a decline in the volume of business 
handled through this line would mean a corresponding rise in the cost of 
transportation per unit of gas. However, if this line can be operated at or 
near 565,000 Mcef of capacity, the cost of transportation per unit of gas moved 
will be less than at present. 
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United: Fuel’s expats for southwest gas would be 
(R. 6493) a AES ss tx al 
$92,472,000.74 — ain a 


United Fuel’s two: major sources 3 of southwest gas are 
Tennessee Gas Transmission Company and Gulf Interstate. 
The introduction of southwest gas through . Gulf, Inter- 
state’s facilities began on November 1, 1954, providing 
United Fuel with 375,000 Mef, or over 20% of its peak sup- 
ply. United Fuel has been obtaining increasing quantities 
from Tennessee since 1944, with most purchases being on a 
firm basis, taken at a high load factor, and representing 
26% of the gas available on the peak day. In addition, 
United Fuel also buys on a firm, but off-peak, basis a sub- 
stantial quantity of ‘‘storage’’ gas from Tennessee. 





In order to obtain the southwest gas, United Fuel was 
required to enter into long-term contracts, the initial con- 
tracts with Tennessee being for twenty years. That is 
also the term of its contract with Gulf Interstate. ‘and in 
order to obtain commitments for gas reserves to support 
Gulf Interstate’s facilities, United Fuel had to make long- 
term contracts with Louisiana producers. 


Coupled with the long-terms of the contracts are the 
high minimum charges payable by United Fuel over the 
lives of the contracts. United Fuel’s minimum obligation 
to Tennessee is approximately $392,000,000 over the remain- 
ing lives of the Tennessee contracts. Its minimum pay- 
ments to Gulf Interstate will be over $385,000,000 ai 
(R. 6494) 
the life of the 20-year arrangement pursuant to which Gulf 
Interstate built its facilities. United must also make mini- 
mum payments to the producers in the Louisiana area of 
about $20,000,000 a year. | 








24 United Fuel’s cost of southwest gas increased from around en 
in 1952 to $92,472,000 in 1955 with comparable increases in minimum com- 
mitments. 
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Required Additional Facilities. In order to meet the 
increased requirements of its markets, both retail and 
wholesale, the Columbia System increased its production, 
transmission and storage plant by $243,640,000 since De- 
cember 31, 1946. In the same period, United Fuel more 
than doubled its utility plant and Central has nearly tripled 
its utility plant. 


Annual Fixed Costs. United Fuel pays for Louisiana 
gas a minimum bill of $39,634,364 or approximately 96% of 
the estimated total cost of Louisiana gas of $41,089,100. It 
pays Tennessee a minimum demand charge of $11,838,912 
and a minimum commodity charge of $25,759,768 or a total 
minimum bill of $37,589,680 or approximately 75% of the 
estimated total cost of Tennessee gas of $48,290,610. 


United Fuel’s computations show that the wholesale 
customers under the CD rate form would pay to United 
Fuel a minimum demand charge of $24,996,655 or approxi- 


mately 24% of the total wholesale cost of service of 
$105,828,648. 


Central Kentucky’s wholesale customers under the CD 
rate form would pay to Central Kentucky a minimum de- 
mand charge of $7,600,788 or approximately 37% of the 
total wholesale cost of service of $24,244,976. 


Leeway. United Fuel’s contract permits no leeway with 
respect to payments to Gulf Interstate—it must pay that 
(R. 6495) 
company’s cost of service each year. Additionally, it has 
high minimum payments to the Louisiana producers who 
supply gas for transportation by Gulf Interstate. 


United Fuel pays Tennessee a demand charge based on 
100% of the contract quantity. It must also pay Tennes- 
see minimum take-or-pay-for commodity charges. 


The wholesale customers under the CD rate form would 
pay a minimum charge on 90% of the contract quantity. 





lo 
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The contract quantity may be reduced as a matter of right 
10% over the life of the service agreement. There is no 
take-or-pay-for commodity charge. 


The result is that whereas United Fuel’s and Central 
Kentucky’s wholesale customers would pay a minimum 
monthly charge of $1.40 and $1.62, respectively, per Mef 
of contract demand, United Fuel must pay to ay att a 
total minimum charge of $6.47 per Mcef of contract demand. 





It is apparent that the commitments hereinabove de- 
scribed introduced high fixed costs into United Fuel’s op- 
erations, payable each year over the long terms of its con- 
tracts with Tennessee, Gulf Interstate and the Louisiana 
producers. Such long-term rigid cost is the basis for the 
contention of the proponents of the CD rate form that the 
LS rate form is now outmoded, for under it the wholesale 
customers have no corresponding obligation to compensate 
United Fuel and Central Kentucky for the capacity made 
available whether or not such capacity is actually used. 
Added to this is the constantly increasing use of gas, with 
the resulting necessity for additional southwest commit- 
ments and greater investment in facilities, accompanied 
(R. 6496) | 
by the greater fluctuations in use which the increasing 
space heating load will produce. | 





The magnitude and fluctuating character of the peak 
load and the fixed commitments of United Fuel and Central 
Kentucky make necessary the protection afforded by the 
minimum demand charge in the CD rate form. In this situ- 
ation, it is much better for the Commission to act in a 
timely way when a threat to economic stability appears on 
the horizon than to await the development of difficulties. 


Need for Maintenance of Financial Good Health of 
United Fuel and Central Kentucky. Investors in the long 
distance southwest transmission companies are protected 
by the long-term rigid sales contracts hereinabove de- 
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scribed. - The business of United Fuel and Central Ken- 
tucky represent a continuation of the. supply line extend- 
ing from the southwest to the ultimate consumers. As 
testified by witnesses for these two suppliers, they should 
have protective features similar to those enjoyed by in- 
vestors in the southwest pipelines, for they must have the 
continued ability to assure long-term supplies of gas and 
raise large sums of money at the lowest possible cost. To do 
this, they require a reasonable margin of earnings, not 
merely on the average, but each year. Accordingly, there 
is clearly a need for a CD rate form, particularly in view of 
the increasing percentage of space heating, which factor, 
together with the other factors now confronting United 
Fuel, Central Kentucky and the Columbia System gener- 
ally, make historical experience of ability to finance—when 
market conditions were generally favorable for all types of 
securities—of limited value. 


(R. 6497) 


Prior Commission Opinions. The primary argument of 
the opponents of the CD rate form (Dayton, Cincinnati 
Gas, Portsmouth, Kentucky Cities and the staff) is that 
the precedents established in Opinion Nos. 272, 273, 258 and 
258-A, in which the Commission denied a CD rate form to 
the companies there involved, should be reaffirmed. 


(a) Opinion Nos. 272 and 273. Aside from the fact that 
this is a de novo proceeding placing upon each party the 
burden of establishing in the record the facts upon which 
he relies, it is clear that these two opinions are inapplicable 
here. The principal reason for disallowing the CD rate for 
Manufacturers is stated in Opinion No. 272 as follows: 


Only 25 to 30 percent of Manufacturers’ sales are 
wholesale sales; the remainder of its sales are at re- 
tail. Where such a situation exists, there is a strong 
possibility that discrimination may occur as a result 
of the proposed contract demand tariff. The purpose 
of the proposed tariff is, in general, to protect Manu- 
facturers in the event it incurs costs to provide a sup- 
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. ply of gas for which anticipated requirements fail to 
materialize. Where such a tariff is applied to all cus- 
tomers equally, discrimination among customers may 
not be significant. But where such protection is' sought 
and is applicable to but a small portion of total sales, 
resulting discrimination becomes unreasonable, 


Likewise, in Opinion No. 273, the Commission denied a 
contract demand form of rate for Ohio Fuel for the prin- 
cipal reason that about 75% of its total sales are retail. 


(R. 6498) 

By way of contrast, the instant record shows that ap- 
proximately 90% of the total sales of United Fuel and 
Central Kentucky are jurisdictional. As counsel for/ Wash- 
ington assert, this indicates ‘‘the need for placing primary 
emphasis on the selection of the contract demand rate form, 
which avoids discrimination between jurisdictio cus- 
tomers.’’ It is obvious therefore that if the CD rate form 
is uniformly applied to all jurisdictional sales of United 
Fuel and Central Kentucky, Opinion Nos. 272 and 273 are 
inapplicable. Furthermore, in embracing the inapplicable 
ground found in those two opinions that discrimination re- 
sults because of the substantial retail business of Ohio 
Fuel and Manufacturers, those opposing the CD rate form 
rely upon a ground not cited by the Commission as a basis 
for denying the CD rate form in Opinion Nos. 258 and 
258-A. Accordingly, because of the material difference in 
relevant circumstances, the Examiner must look eee 
for guidance. 


(b) Opinion Nos. 258 and 258-A. These two opinions do 
not indicate to the Examiner that the Commission, jat the 
time they were rendered, was fully cognizant of the impact 
of the economic, financial and operating problems develop- 
ing in United Fuel’s and Central Kentucky’s businesses and 
the necessary relationship thereof to the CD rate form 
being sought. This issue, however, must be and is dealt 
with here. That the two opinions did not come to! grips 
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with it might be accounted for by the fact that the factors 
involved had not then reached the point where their true 
significance could be appreciated. 

(R. 6499) 

Columbia System’s Integrated Operations and Negotia- 
tions With Itself. One of the principal reasons advanced 
in Opinion Nos. 258 and 258-A for the denial of the CD 
rate form to United Fuel was the Columbia System’s inte- 
grated operations and negotiations with itself. And the 
staff and others opposing the CD rate form continue to 
rely upon this reason as justification for denial of such 
rate form. And counsel for the Kentucky cities state that 
“‘the ability of the common management to fix the contract 
demand at what they feel is appropriate is tantamount to 
permitting management, in a substantial measure, to name 
their own rates. The Columbia System management will 
have within its power the opportunity to fix the contract 
demand quantities for United’s sales and thereby influence 
the return earned by each of these companies as well as 
that of United.”’ 


These objections rest in large part on ‘‘possibilities’’ 
rather than ‘‘probabilities’’ and ignores the economic 
necessity for the CD rate form, as well as the fact that the 
Commission issues certificates for facilities on the same 
basis used in determining the contract quantity, ie., the 
sum of the peak day requirements of the customers. And, 
of course, irrespective of the rate form in effect or who 
writes the volume obligation into the service agreement, 
maximum delivery obligations must be based on the sup- 
plier’s available capacity and gas supply. 

(R. 6500) 
In view of the needs and operating necessities of United 
Fuel and Central Kentucky, the possibility of discrimina- 
25 Among other reasons for denying the CD rate form was the shortage 
of gas supply and United Fuel’s expected inability to meet Ohio Fuel’s and 
Manufacturers’ peak requirements. Because United Fuel now has an ade- 


quate gas supply and there is no longer a necessity for backoffs by Ohio Fuel 
and Manufacturers, these factors require no further consideration. 





A-41 


tion or unfairness ought not to be made the decisive test 
here. Even if the possibilities became realities they could 
be quickly corrected by regulatory action. Then, too, it 
should be remembered that, in the circumstances of this 
case, what the Commission permits it can take away upon 
an appropriate showing. 


It might also be pointed out that one of United Fuel’s 
affiliated customers, i.e., Seaboard, has been operating under 
a CD rate form since 1950, All of Seaboard’s customers 
appearing at the hearing support the CD rate form. While 
Seaboard has no retail business, it does sell at wholesale 
to affiliated as well as nonaffiliated companies. No one 
opposing the CD rate form for United Fuel and Central 
Kentucky suggests that favoritism or divertnitanti on has 
resulted from common control of Seaboard and its affiliates. 


To illustrate United Fuel’s need for a CD rate form 
even in those instances where its affiliated wholesale custo- 
mers operate under such a rate form, counsel fori United 
Fuel state: ‘‘Suppose, for instance, that Rexhoany’ $ cus- 
(R. 6501) 
tomers specified contract demands of 30, 30 and |40 and 
Seaboard added them up and advised United Fuel that 100 
was its capacity requirement and then the customers’ ac- 
tual takes came only to 80, not 100. In such case Seaboard 
would be protected by its contract demand rate| to the 
extent that the 90% minimum demand charge covered its 
eapacity costs, but United Fuel, without a contract demand, 
would have no protection for the capacity costs which it 
had incurred to supply Seaboard’s 100. A CD Rate Form 
for Seaboard alone (1) does not pass on to Seaboard 
United’s capacity costs and (2) does not afford United pro- 
tection from the fluctuation in Seaboard’s markets. This 
is precisely why Mr. Loomis testified that United needed 
a rate form based on the nature of its costs rather than the 
incidence of its sales * * *. Consequently, the fluctuations 
in the peak requirements of Seaboard’s markets obviously 
create burdens, shocks and strains on United if a CD Rate 
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Form is not approved for United.’’ Counsel conclude their 
point by stating ‘‘that under the Staff’s proposal there is 
no correlation between United’s billing demand. based on 
an average day and Seaboard’s CD Rate Form.”’ » 


Commitment Feature Embodied i» CD Rate Form. 
Counsel for Cincinnati Gas state that ‘‘Our principal ob- 
jection to the contract demand form of rate is to its com- 
mitment feature.’’ This objection is without merit. 


The 20-year commitment on the part of Cincinnati Gas 
and the other wholesale customers is not unusual. Custo- 
mers of Seaboard operate under the long-term commitment 
(R. 6502) 
embodying minimum demand charges, and similar commit- 
ments are regularly approved by the Commission with re- 
spect to other companies. Then, too, as the witness for Cin- 
cinnati Gas testified, the company wants to be assured of a 
long-term gas supply. Therefore, it expects the suppliers to 
make long-term commitments for gas and capacity to meet 
its peak and annual requirements as specified from time to 
time. Accordingly, it is only just and proper for the com- 
mitments of Cincinnati Gas and the other wholesale pur- 
chasers to be coextensive with those incurred by the sup- 
pliers in meeting the requests of their customers. 


The lack of merit in Cincinnati Gas’ objection is also 
clear from the fact that if, in lieu of obtaining its long-term 
gas supply from the Columbia System companies, it had 
constructed a plant to make a substitute high Btu gas, it 
would have made many long-term commitments. Or if it 
purchased its supply of natural gas directly from any of 
the southwest suppliers, it would likewise have been re- 
quired to make long-term commitments of the type to which 
it now objects. 


Claimed Inequities Arising from Planning and Devel- 
opment. Staff counsel advert to possible inequities im- 
posed on Seaboard and Central Kentucky resulting from 
planning and development of the integrated operations of 
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the Columbia System and, more specifically, the Onareston 
Group. 


Because of the awareness of the existence of |the in- 
equities, it may have been desirable to explore the alleged 


(R. 6503) 
inequities in this proceeding. But when Washington moved 
at the outset of the hearing that any determination of rate 
form be postponed until after consideration of important 
rate level matters, which have a bearing on rate form, and 
that Seaboard’s Docket No. G-2452 be consolidated and 
heard concurrently with the proceedings in the instant case, 
its motion was opposed by the staff and others and was 
denied by the Commission on the basis of the arguments of 
the opposition (p. 19, fn. 14, supra). BecauseWashington’s 
motion was predicated on a recognition of some of the al- 
leged inequities cited by staff counsel, as well as a/ desire 
to have such inequities eliminated, it is inconsistent to 
attempt at this time to set up such inequities as a bar to 
the approval of a CD rate form for United Fuel and Central 
Kentucky. Then, too, the adoption of an improper rate 
form, in an effort to counteract or partially offset the 
alleged inequities, does not constitute a sound solution, 
and in the absence of a showing to the contrary might be 
seriously inadequate as a corrective measure. | 


The alleged inequities referred to by staff counsel as 
resulting from planning and operations appear to indicate 
a need for rate regulation on either a group-wide or system- 
wide basis, which the Commission undoubtedly has in mind 
for consideration in a future proceeding (see pp. 10-11, 
supra)—assuming adjustments in method of operation are 
not effected in the meantime. However, the Commission has 
limited the instant case to the sole issue of the appropriate 
form of rate for United Fuel and Central Kentucky. | 
(R. 6504) 

Claim That the CD Rate Form Is Unreasonable Bécause 
It Is Potentially Discriminatory Against Wholesale Custo- 
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mers in Favor of Retail Customers of United Fuel and 
Central Kentucky. There is no historical evidence indicat- 
ing that United Fuel and Central Kentucky might discrimi- 
nate in favor of their retail business by making gas avail- 
able to the retail business at the expense of fulfilling their 
contract obligations to wholesale customers. Moreover, the 
suppliers are not only regulated companies but their pro- 
posed tariffs, as amended, provide that they will incur a 
substantial financial penalty if they fail to deliver up to 
the contract quantity. 

With respect to meeting the growing requirements of 
the wholesale and retail markets, it may be observed that 
gas has been obtained for such markets in the past, appar- 
ently without discrimination, and that the tariffs provide 
that the supliers will use ‘‘due diligence’’ to obtain gas 
supply and authorization for facilities to meet the increas- 
ing requirements. 

As to the foregoing types of possible discrimination, it 
is clear that they are inherent in any type of rate form. 
Furthermore, such discriminatory practices depend on busi- 
ness ethics, not only rate form, and could be corrected by 
regulatory action. 

Important here also is the fact that the Commission, in 
rate cases, allocates the total cost of service between whole- 
sale (jurisdictional) and retail (non-jurisdictional) busi- 
ness. Accordingly, if there ever should be discrimination 
between the wholesale customers and the retail customers, 
it would appear that it would not be the result of rate form 
but rather the result of allocation procedures. 

(R. 6505) 

The Claim That the CD Rate Form Will Tend to Cause 
More Realistic Estimates of Customers’ Maximum Require- 
ments. Counsel for Washington, United Fuel and Central 
Kentucky” argue, and witnesses for United Fuel and Cen- 


26 In their reply brief, counsel for United Fuel and Central Kentucky state 
that they “do not bottom their case on the fact that the CD Rate Form will 
produce more ‘accurate’ estimates. The estimating procedures of the whole- 
sale customers are not an issue; it is the underlying economics affecting such 
procedures which are of importance.” 
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tral Kentucky were of the opinion, that the CD rate form 
will tend to bring about more realistic estimates! of cus- 
tomers’ requirements because a financial obligation is at- 
tached to an estimate of future requirements. As an indi- 
cation of this tendency, counsel point to Ohio Fuel’s 
experience with Dayton during the interim time that a CD 
rate form has been in effect pending decision by the Com- 
mission,”’ and also to the testimony of a witness for Dayton 
that he would make his estimates “a touch” on the conserva- 
tive side if he had to pay on the basis of a CD rate form. 
On the other hand, a witness for United Fuel and Central 
Kentucky testified that “If the customers pay a demand 
(R. 6506) | 
charge only on their actual take, some will estimate their 
requirements much higher than the actual take and then 
require capacity to be built and fixed charges incurred 
which will have to be spread over all customers by inclusion 
in the unit demand charge.” That is to say, the LS type 
of rate creates the possibility of discrimination, for cus- 
tomers whose estimates more nearly coincide with their 
requirements would pay for cost not attributable to them. 


The foregoing reasoning, if applied to a CD rate form 
for United Fuel only, proves too much. United Fuel has 
four affiliated customers and one nonaffiliated customer 
(Portsmouth), the latter taking only about one percent of 
United Fuel’s requirements in annual and peak day vol- 
umes. If the four affiliated customers purchased | under 
the LS type of rate form their estimates should be the same 


27 For the winter 1952-53 Dayton indicated its design peak day —— 
ment for the winter 1952-53 would be 248,000 Mcf, but when requested to 
nominate a Saeae for billing purposes under the CD rate form,| Dayton 
nominated 230,000 Mcf. For the winter 1953-54, Dayton initially estimated 
its requirements at 251,000 Mcf, but nominated for billing under the CD rate 
form a contract quantity of 230,000 Mcf. For the winter 1954-55,: Dayton 
initially estimated its requirements at 282,000 Mcf, but nominated 255,000 Mcf 


as the contract quantity for pe on has peak shaving of 9,000 Mcf 


and an industrial base load of 1 cf which presumably is curtailable, 
when necessary at times of peak demand, in favor of maintaining agi to 
firm customers. 

While Dayton is an intervenor in this proceeding, it is not a customer of 
either United Fuel or Central Kentucky. It is a customer of Ohio Fuel. 
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as under the CD rate form, for they should have no in- 
eentive to submit other than realistic estimates. The esti- 
mates of the four affiliates are; however, based in part upon 
the estimates submitted to them'by nonafiiliated. wholesale 
eustomers (distributing companies): and in part upon esti- 
mates prepared by (1) themselves for their own retail 
markets, and (2) estimates of affiliated customers. 


Figures set forth in Exhibit No. 38, sponsored by United 

Fuel and Central Kentucky, indicate that the experience of 
the Columbia System itself, in estimating requirements of 
its non-CD retail markets, were greater in 1953 and 1954 
for the non-CD retail markets than its wholesale markets. 
That is to say, in 1953 the variation between the Columbia 
(R. 6507) 
System’s estimates and actual was 26. 5%, and in 1954 it was 
17.6%. These figures compare with variations of 18% for 
Dayton and 5% for Cincinnati in 1953, and 15.6% for Day- 
ton and 10% for Cincinnati in 1954. 


The foregoing makes two things clear: (1) Proper 
operation under the CD rate form depends upon the same 
diligence on the part of the affiliated wholesale and dis- 
tributing companies (which make the estimates for the 
Columbia System retail markets) as that exercised by the 
nonaffiliated distributing companies such as Dayton in 
making realistic estimates, ete. (2) Stability begins at the 
bottom, i. e., with the retailer or retail business, not at the 
top or at some point in between. 


Rate of Return. Portsmouth contends that the 644% 
rate of return allowed in Opinion No. 258 was based on an 
average billing demand determinant, and that ‘‘such rate 
is unneccessary if billing is to be on the basis of a contract 
demand.” Counsel for the Kentucky Cities assert that “The 
risk against sales fluctuation due to temperature or eco- 
nomic conditions must be allowed for in the rate of return.” 


While it is true that risk is one of the most important 
considerations in the fixing of a fair rate of return, and 
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| 
that what may be a reasonable rate at one time can become 
too low or too high by changes affecting income protection, 
the money market, business conditions generally, etc., the 
question of what the return for the future should be is not 
@ proper one for consideration here. That will be involved 
in the second phase of the hearing dealing with the level of 
(R. 6508) | 
the rates and will be thoroughly explored at that time. 


It should be pointed ont in passing that one of the diff- 
culties faced by the Examiner in writing this decision is 
that this case is not proceeding in accordance with the usual 
approach to a determination of rate form. The usual pro- 
cedure is to first reach a determination on classification and 
allocation of costs, correcting or offsetting inequities in the 
process. After such preparatory procedure, a determina- 
tion is then made of the appropriate rate form for the col- 
lection of costs so determined. Staff counsel, recognizing 
that this case is proceeding in reverse order, state that 
“this case, admittedly, presents some difficulty, in the ab- 
sence of such cost determination.” | 





Boiler Fuel Policy. In order to protect the storage pro- 
gram, the CD rate form prohibits customers from reselling 
gas for boiler-fuel use in excess of 2,000 Mcf per day. : This 
prevents the CD customer from developing one class of 
large interruptible-industrial loads to utilize fully their en- 
titlements.” This boiler fuel restriction is, however, re- 
garded by the Commission as being an economically desir- 
able policy, as shown by its approval of the CD rate form for 


| 
28 That this case is not proceeding in the usual manner seems to ‘be 2c- 
counted for by the fact that, prior to the hearing, certain intervenors requested 
interim hearing and determination on rate form, apparently in the belief that 
their subsequent motion for elimination of the contract demand features 
ee be sustained (pp. 5 (fn. 4), 17-22, supra). Instead their motion was 
enied. 


29 It should also be observed that to the extent that there is included in a 
CD customer’s contract entitlement any interruptible or industrial load at all, 
the supply of gas for such load is subject to curtailment prior to Umited 
Fuel’s and Central Kentucky’s domestic retail load, notwithstanding the con- 
tract demand. 
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(R. 6509) 

Seaboard in Opinion No. 225, containing the bejles fuel 
clause, which action was reaffirmed with respect i Home 
Gas Company in Opinion No. 272. 


As counsel for United Fuel and Central Kentucky state, 
‘‘onder the new conditions of gas supply—long-term com- 
mitments with high minimum charges—it is not econo- 
mically sound to attempt to fill in the valleys of the whole- 
sale customer’s load with boiler fuel sales.’’ ‘‘It is an 
extremely fickle load and might very well disappear within 
a short period of time if the prices of competitive fuels 
should drop or if the price of gas should rise.’’ 


Dayton’s Claim That Columbia System Would Not 
Deliver The Customers Contract Demands If The Designed 
Peak Day Should Actually Occur. Dayton, in advancing 
this argument, contends that (1) the Columbia System’s 
curtailment policy is unenforceable in Ohio, and (2) the 
Columbia System’s new design policy could be ‘‘catastro- 
phic.’? The Examiner disagrees. Nothing in the record 
shows that United Fuel and Central Kentucky would not 
meet their contract obligations. If they failed, the whole- 
sale customers could collect severe penalties pursuant to 
Section 6 of the CD rate schedule. Such penalty was not 
provided in Dayton’s requirements contract, and it is 
unreasonable to assume that United Fuel and Central 
Kentucky would subject themselves to an obligation that 
they could not fulfill. 


The wholesale customers have the additional protection 
of the Commission’s paramount authority over the alloca- 
(R. 6510) 
tion of gas and capacity. As the Examiner had occasion 
to state In the Matter of Shenadoah Gas Company, Docket 
No. G-1448, issued March 12, 1954, approved April 8, 1954, 
‘‘the Commission must proceed on its own to determine 
the rights * * * of applicants and its authority to act is 
not to be viewed against a background of state com- 


i, - S BH 


A 
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mission action. State commissions and this Commission 
regulate ‘without any confusion of functions’ to attain what 
Congress intended, i.e. ‘a harmonious, dual system of 
regulation of the natural gas industry—federal and state 
regulatory bodies operating side by side, each active in 
its own sphere’ (P. U. C. v. Gas Co., 317 U.S. 456, 467). So 
far as the allocation of gas is concerned, state commission 
orders control the distributor’s distribution, but have 
nothing to do with, or any effect upon, the allocation made 
in the first instance by the Commission to the distributor. 
The latter function is entrusted solely to the Commission.”’ 





The argument regarding the Columbia System’s new 
policy with respect to providing capacity on the design day 
for its own retail industrial business is irrelevent to the 
issues here; could be modified if circumstances required; 
and there is no showing that such industrial pally will 
foreclose the Columbia System from meeting its contractual 
obligations under a CD rate form for its wholesale 


eustomers. | 
(R. 6511) ! 


Position of Seaboard’s Nonaffiliated Customers. Coun- 
sel for Cincinnati Gas, in opposing the CD rate forin, refer 
to the fact that in 1950 the Commission approved a CD rate 
form for Seaboard, and state that “If Seaboard’s customers, 
for reasons of their own, desire to purchase under a con- 
tract demand form of rate, with its attendant commitments, 
we have no objection.’’ Counsel appear to completely ig- 
nore the fact that, because of the similarity of the material 
aspects of the businesses of Seaboard and Central Ken- 
tucky, it is wholly inconsistent for the Commission |to sub- 
ject the wholesale customers of Seaboard to a CD rate form 
without going further and making the same rate form appli- 
cable to Central Kentucky’s wholesale customers. As here- 
inabove pointed out, Central Kentucky sells 90% of its gas 
at wholesale, with Cincinnati Gas and its affiliate, Union, 
purchasing about 90% of Central Kentucky’s wholesale sales 
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on an annual and peak day basis (see pp. 14-15, supra). 
While Seaboard makes no retail sales, it does sell to affili- 
ated companies which in turn serve-retail customers. Thus 
Columbia System retail customers are served indirectly by 
Seaboard. Clearly, the non-substantial direct retail ‘sales 
made by Central Kentucky and its relatively minor under- 
ground storage and LPG facilities and gas’ supply there- 
from are immaterial to the question of whether a CD rate 
form should be approved for Central Kentucky. 


(R. 6512) _ 

Three of Seaboard’s nonaffiliated customers, i.e., Wash- 
ington, Baltimore and Commonwealth,” jnteryeued. 3 in this 
proceeding. The position set forth in Washington’s brief 
is representative of the position of Baltimore and Common- 
wealth and, insofar as the CD rate form issue is concerned, 
agrees with the position of United Fuel and Central Ken- 
tucky. Restatement of this position at this point will serve 
to further emphasize the necessity for approval of the CD 
rate form for United Fuel and Central Kentucky. In this 
connection, it is of interest to point out that in 1950 Wash- 
ington strongly opposed Commission approval of a CD 
rate form for Seaboard, but as a result of its operation under 
this rate form Washington has found that it has. basic 
strength not only for itself but for the entire Columbia 
System and all companies served through the system. . 


Washington’s view is that the objectives of a CD rate 
form rest on a broader foundation than any one particular 
distributing company or pipeline company, and that such a 
rate form has a tendency to encourage customers to make 
realistic estimates and to shave off the peaks of their pur- 
chases, it having reconditioned and supplemented its own 
peak shaving facilities and used such standby facilities to 


80 Commonwealth serves the Tidewater section of Virginia and ceengiiey 
service under a CD rate form. It transmits gas purchased from Seaboard for 
resale to distributors pereing Cities of Richmond, Norfolk, Portsmouth, 
Newport News, Petersburg, Hopewell, Suffolk and ‘Colonial Heights, in Vir- 
ginia, and to one direct industrial customer. 
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level off the peaks of its; prehabes feta, Seaboare dt 


(R. 6513) 7 
therefore asserts that. i ees ofa oD suite és hevel off 
peaks causes. more intensive use of its supplier’s facilities, 
eliminating ‘the ‘waste of periodical idleness of such facili- 
ties, and resulting in the cost to the supplier per. Mef of 
gas sold to the distributing company being: lower| than it 
otherwise would be, with every segment of the gas industry 
and ultimate consumers benefitting. But as counsel for 
Washington point out, “Peak shaving facilities will not be 
developed by distributing. companies unless the rate struc- 
ture affords ample savings to justify the investment: such 
facilities entail.” “It is * * * the contention of Washington 
that the. over-all justification of the contract demand form 
of rate lies in its tendency to bring. about the fullest and 
most economical use of all the pipeline facilities bringing 
gas from the Southwest. The. compelling desirability of 
such full utilization is the end result; namely, the lowest 
reasonable cost of gas to the ultimate consumer.” 


Washington believes, and there is every jostification f for 
its belief, that the CD rate form.distributes the supplier’s 
cost among customers in accordance with customer-responsi- 
bility therefor, and that unless the CD rate form) is. uni- 
formly applied to all jurisdictional sales made by | United 
Fuel and Central Kentucky, discrimination between juris- 
dictional customers cannot be avoided. It knows that since 
1950 customers of Seaboard have met their share! of the 
responsibility of reducing capital costs by providing stable 
revenues with the consequent beneficial effect on ultimate 
customers. But as Washington’s counsel state, aad 


(R. 6514) 

tional customers of other Columbia System secede. with- 
out the contract demand form of rate, have not performed 
their proportionate economic function. Revenues from these 





81 Cincinnati Gas has and uses peak shaving facilities with a capacity of 
about 36,000 Mcf. 
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customers have been more variable. The end result is an 
imposition of an undue penalty on customers of * * * Sea- 
board. through increased costs of capital for the Columbia 
System. These increased costs result from..the greater 
fluctuations in revenues from the ‘other ee cus- 
tomers.” 


In conclusion it need only be stated that while the Com- 
mission in the past has been concerned chiefly with (1) the 
issuance of certificates of public convenience and necessity 
authorizing the construction of facilities, and (2) the fixing 
of rates, now that billions have been invested in the natural 
gas industry the Commission is faced with the necessity of 
giving equal attention, if not greater attention, to the pro- 
tection of the investments made. | Perhaps the greatest need 
of the industry today and in the future is stability to the 
end that it may still march on for the benefit of all, and it 
is the necessity for stability in the case at bar which com- 
pels the Examiner to look favorably upon the requests for 
CD rate forms for United Fuel and Central Bantakys 


FINDINGS 


Upon consideration of all the evidence adduced and the 
briefs and arguments of counsel, as well as upon the pre- 
ceding portion of this decision, it is further found and 
concluded that: 


(R. 6515) 

(1) United Fuel and Central Kentucky are engaged 
in the transportation and resale of natural gas in 
interstate commerce, and each of them is a ‘natural- 
gas company”’ within the meaning of the Natural Gas 
Act, as amended. 


(2) Because of the Commission’s ruling in its order 
issued December 28, 1954, that ‘‘the doctrine of res 
adjudicata has no application,” these proceedings are 
de novo proceedings requiring the Examiner to decide 
the issues as they appear to him upon the basis of the 
record made. 
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(3) United Fuel’s proposed LS rate form ee 
in its FPC Gas Tariff, Fourth Revised Volume No. 1, 
First Revised Sheet No. 16, First Revised Sheet No. 
17 (replaced on December 15, 1954 by Substitute First 
Revised Sheet No. 17), as proposed to be revised by 
Second Revised Sheet Nos. 16 and 17 and Original Sheet 
No. 17A of Exhibit 46, together with the General Terms 
and Conditions related thereto, all effective subject to 
refund on November 1, 1954, is unjust, unreasonable, 
discriminatory and preferential, and it is appropriate 
therefor that it be disallowed. 


(4) The differential contained is United Fuel’s pro- 
posed LS rate form, described in (3) above, in favor of 
its customers, Ohio Fuel and Manufacturers, by hav- 
ing a different rate form applicable to those customers 
than to its other jurisdictional customers, is unjust, un- 
reasonable, discriminatory and preferential. | 


(5) The inclusion of any differential in the rate 
structure of United Fuel, favoring Ohio Fuel and Man- 
ufacturers, as compared to Seaboard, Central Kentucky 
and Portsmouth, would be unjust, unreasonable, dis- 
criminatory for the following reasons: | 





(a) An expected temporary condition not due 
to continue beyond the test year 1955 does not con- 
stitute an adequate basis for any differential. 


(b) United Fuel does not need any curtailments 
by customers below their entitlements on a peak 
day, so that accommodation, planned or otherwise, 
is unnecessary. 


(c) Without need for accommodation, there is 
no support for a differential. 


| 


(R. 6516) 


(d) The parties advocating a differential have 
failed to carry their burden of proof on the|essen- 
tial point that there is some efficiency reason for 
accommodation. 








(e) There is a failure of proof to snispie a 
differential in that the record is devoid of any 
cost study thereon and does not contain any basis 
for making an estimate as to amount. | 











ABA: 


(f) The showing of planned accomodation only 
for the design peak day, February 1, 1955, without 
further evidence of planning, does: “not constitute 

substantial evidence to support a differential, in 
ee a proof = pues acoomie Hows is ‘non- 
existen 


-(6) Long-term contracts’ tor’ essential’ southwest 


gas and the facilities required (a) to meet annual re- 


quirements and (b) to have capacity available to-meet 
the estimated maximum peak day have created for 
United Fuel and Central rerun ed costs of tre- 


mendous magnitude. 


(7) ‘The CD rate forms. filed by United Fuel. and 
Central Kentucky, as amended, seek to recoup through 
a minimum billing demand.a portion of the costs in- 
curred for having capacity available inrespective of 
the usage of capacity, and reliable evidence shows that 
such recoupment has become increasingly necessary as 


‘the space heating load has grown and demand reve- 


nues (without a CD floor under them) fluctuate more 


‘and more in unison with temperature variations. 


(8) The ‘growth of the space heating load of the 
wholesale: customers ‘of United Fuel and Central Ken- 
tucky has intensified the necessity of recovering mini- 
mum demand revenues from their wholesale customers 


as provided in the proposed CD rate form as herein- 


after further amended in paragraph (C). 


(9) The proposed rate forms as amended recognize 
the present characteristics of the natural gas industry. 


(10) The proposed CD rate forms as amended dis- 
tribute demand costs between the wholesale customers 
of United Fuel and Central Kentucky, with appropri- 
Ae = shige in accordance with customer-responsibility 

erefor. 


(R. 6517) 


(11) The proposed CD rate forms as amended are 
just and reasonable as between United Fuel and Central 
Kentucky and their customers and as between the cus- 


tomers themselves. 


(12) Based upon the informed judgment of compe- 
tent witnesses reflected in the record, it is reasonable to 
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conclude that the proposed CD rate forms as ccael 
are just and reasonable ‘since they are, among other 
things, based upon the financial and operating |neces- 
sities of the gas business of United Fuel and Central 
Kentucky. 


(13) The filed CD cul sas rate oe of ‘Daited 
Fuel and Central Kentucky, together with: the: revi- 
sions of such rate forms, being just, reasonable, non- 
discriminatory and ig pein =) it is appropriate 
mia they be approved as amended 


ORDER - an 
WHEREFORE, IT IS ORDERED, subject to Se ie by the 
Commission on appeal, or review by the Commission on its 


own motion, as provided in its Rules of Practice and Pro- 
cedure, that: 


(A) United Fuel’s: proposed LS rate doses as 
amended, described in paragraph (3) above, be and 
the same is hereby disallowed and shall cease jto be 
effective from the date this order becomes effective as 
the final act of the Commission. 


(B) The CD rate form contained in United -_ 
FPC Gas Tariff, Fourth Revised Volume No. 1,' First 
Revised Sheet No. 12, First Revised Sheet No. 2B. (re- 
placed by Substitute First Revised Sheet No. 13 on 
December 15, 1954) and Original Sheet Nos. 14 and 15, 
as revised by Second Revised Sheet No. 13, t Re. 
vised Sheet No. 14, First Revised Sheet No. 15 and 
Original Sheet Nos. 20 and 21 (AOS Rate Schedule) of 
Exhibit 46 herein, together with the General Terms and 
Conditions related thereto, all effective subject to re- 
fund on November 1, 1954, be and the same is hereby 
approved as further "revised i in paragraph (C) Relow. 


(C) The further amendment of the filed CD rate 
form suggested by the Commission’s staff, referred to 
in the footnote on page 36 of the Examiner’s accompany- 
ing decision, to which United Fuel does not ad iu is 
approved. 

(R. 6518) 

(D) United Fuel’s SGS Rate Form contains d in 

FPC Gas Tariff, Fourth Revised Volume No. 1, Origi- 
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nal Sheet Nos. 18 and 19, effective December 4, 1954, to- 
gether with the General Terms' and Conditions related 
thereto, be’ and the same is hereby approved. 


(E) Central Kentucky’s CD Rate Form contained 

in its FPC Gas Tariff, Fourth Revised Volume No. 1, 
First Revised Sheet No. 7, First Revised Sheet No. 8 
(replaced by Substitute. First Revised Sheet No. 8 ef- 
fective December 15, 1954), and Original Sheet Nos. 9 
‘and 10, as revised by Exhibit 47, Second Revised Sheet 
No. 8, First Revised Sheet Nos. 9 and 10 and Original 
Sheet No. 11, and Original Sheet Nos. 12 and 13 (AOS 
Rate Schedule), together with the General Terms and 
Conditions related thereto, all effective November 1, 

* 1954 subject to rexend, be and ; the same is casei ap- 

, «proved. 


(F) Central Kentndinsts SGs Rate Form vatican 
in its FPC Gas Tariff, Fourth Revised Volume No. 1, 
First Revised Sheet Nos. 15 and 16 and Original Sheet 
Nos. 17 and 18, together with the General Terms and 
Conditions related thereto, effective subject to refund 
November 1, 1954, be and the same is hereby approved. 


(G) United Fuel and Central Kentucky be and they 
are hereby required to file within 30 days after this 
order becomes the final act of the Commission, revised 
tariff sheets consistent with this decision and order. 


(H) This order is without prejudice to any findings 
or orders which have been or may hereafter be made by 
the Commission in any es now pending or 
hereinafter instituted. 


Francis L. Harn 
Presiding Examiner 


Filed: January 18, 1956 
Issued: January 18, 1956 


inl 





ibit 40 (R. 4693) and R. 3330 
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THE DAYTON POWER AND LIGHT COMPANY 


GrowTH In Space Heatinc Loap 


Appendix C 


| 
| 








(1) (2) (3) | (4 
Number of Customers at End of Yea rl 
Total Space 
Space Heating Heating as 
& Non-Space Percent of 
Year Space Heating Heating Total 
| (2+3) 
IEE ict tered ins 28,600 _ 7 
1 | SE eae 49,200 — i— 
DOE sini vasrase dea voows 67,250 _ | << 
a 76,250 — z= 
TOS nd 0t od shaw ittcc 85,100 145,460 58.5 
BS iets lnm grees Dae 101,400 153,008 


1Data from R. 2731 and R. 2775. 











Dayton 
Peak Day 
Contract Demand Volume! Mcf 
Estimated—Mcf 
Actual—Mcf 


Amount by which the actual failed to meet 
the Estimate: 


Annual 
Estimated—Mcf 
Actual—Mcf 


Amount by which the actual failed to meet 
ig Spee: 


CINCINNATI# 


Peak Day 
Estimated—Mef 
Actual—Mcf 


Amount by which the actual failed to meet 
the Estimate: 


Annual 
Estimated—Mcf 
Actual—Mcf 


Amount by which the actual failed to meet 
the Estimate: 


BSsexes BRYX 


Gas REQUIREMENTS OF Dayton 


Estimates vs. Actt 
(Peak Day and Annual 


2 
1949-50 


137,500 
118°730 


18,770 
13.7% 
14° 


1950 


19,247,000 
20,906,000 


(1,659,000) 
(8.6) % 


== 


26,696,000 28,783,000 
24,162,260 33,722,779 


2,533,740 (4,939,779) 
9.5% (17.2) % 


3 
1950-51 


1951 


27,049,000 
24,733,000 


2,316,000 
8.69 


1,404,646 
: Gn) 


4The amount nominated by Dayton for billing under the Contract Demand Rate Form. 


2Includes 29,300 MCF estimated curtailment. 


3Actual temperature was 5° at Dayton per U. S. Weather Bureau. 


4Deliveries from Central to Cincinnati. 


5The amount nominated by Cincinnati for billing under the Contract Demand Rate Form. 


8The actual delivery was 329,054 MCF. 


tActual temperature was 6° F. at Cincinnati per U. S. Weather Bureau. 





ND CINCINNATI 


5 
1952-53 


230,000 


248,800 
167,558 


1951-52 


283,500 


43,256,000 
41,777,502 


1,478,498 
3.4% 


81,242 
32.77% 
22 ° 


3,751,379 
8.0% 


5% 


6° (Approx.)8 


1954-55 


364,6005 
328,000 (Approx.)& 


36,600 
10.0% 
7° (Approx.)7 


47,485,000 
47,107,536 


377,464 
08% 


8 
Reference 
ee nee 











= Space Heating Customers 
At At 
12-31-52 12-31-54 % Increase 
OVO, «suave sceomuxs 76,2501  101,4002 32.98 
Cincinnatt scsssenaexs 98,2032 121,5992 23.82 
United’s Wholesale .. — — — 
Central’s Wholesale... — —_ _— 
olumbia System’s 
‘Wholesale ........ —_— — — 
yw 
1952 (Act.) 
Amount __Volume_ 
e $ Mcf. 
te. apices eae eens 42,747,74511 192,058,54422 
Columbia System ..... —_ 371,765,5177 
1 R. 2775. 
2 R. 3330. 
3 R. 2737. 
4 R. 3336. 
5 R, 2759. 
6 Exh. No. 39; (R. 4690). 
a 7 Item “N” —June 1953 Bluebook. (R. 5632-78). 
8 Item “K”—May 1954 Bluebook. (R. 5576-5625). 
9 R. 2765. 
10 R, 3338. 
11 Exh. 9. (R. 4573). 
5 
r 
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> 
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Changed and Changing 


Peak Day Requirements 


1952-53 1954-55 1957. 
248,800(Est.)8 282,600(Est.)5 351,400 
299,400(Est.)* 364,600(Est.)4 532,200( 
984:789(Act.)® 1,359,030(Est.)¢ : 
270,084(Act.)® °387,737(Est.)® 


920,253(Act.)? 1,350,400(Est.)8 1,773,000( 


Annual Purchases From 


1955 (Est.) 
Amount ; 


$ 
92,471,93011 3 
oe 44 


% Increase 
1958/1953 


aye 41.24 
st.)§ 77.76 


t.)8 92.66 


Southwest 





Annual Requirements 
crease 


% 
1952 1955 1958 1958/1952 


| 
28,659,000(Est.)® 37,802,000(Est.)8 44,977,000(Est.)8 56.94 
43,256,000(Est.)19 62,121,000(Est.)8 73,697,000(Est.)8 70.37 
reset ype SBT ESTO 
44,295,308(Act.)§ 57,677,000(Est.)& 


161,423,002(Act.)7 230,273,£00(Est.)§ 279,618,000(Est.)8 73,22 


1958 (Est.) 
Volume, in Mcf. | 
Mcé. 1958/1952 
381,541,0008 98.66 
601,545,8008 61.81 | 
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Appendix J 


October 15, 1937 


Mr. Homer V. Armstrong, President 
Portsmouth Gas Company 

632 Cherry Street, 

Terrahaute, Indiana. 


Dear Sir: 


The contract for supplying you with natural gas at Portsmouth, Ohio, as 
the same was extended by our exchange of letters last October, will expire 
again on November Ist. I wonder if it would not be well to extend the contract 
for another year from November Ist, or until such time as we conclude a new 


contract. 


If you agree with this and will so write me, we will consider that as evi- 
dence of the contract. 


Very truly yours, | 
Harold A. Ritz 


| 
| 














J-2 
CENTRAL U. S. UTILITIES COMPANY 
Western Branch a 


632 Cherry Street 
Terre Haute, Indiana. 


October 27,1937. 


Mr. Harold A. Ritz 


United Fuel Gas Company | 
Charleston, W. Va. bs ig ns - 
Dear Sir: = a m 


‘I have your letter of the 15th advising me that the one year extension to + 
the gas purchase contract expires again on November ist. 


Considering that we haven’t been able to conclude a new contract, we will 
agree with you to extend the expired contract in all of its terms for another 
year from November ist, or until we can conclude a new contract. 

Yours very truly, 2 
ieSo. Fe OM 
PORTSMOUTH GAS COMPANY 


H. V. ARMSTRONG e 
President 


HVA:DM x 


November 1, 1937. 


\ od 


» Mr. H. V. Armstrong, President, 
The Portsmouth Gas Company, 
632 Cherry Street, 

¥ Terre Haute, Indiana. 

+ My dear Mr. Armstrong: ! 


. I have your favor of the 27th ult., in reply to mine of the 15th ult., pro- 


viding for the extension of the contract for the sale of gas to|our Company 

» at Portsmouth by this Company for another year, or until such time as we 
conclude a new contract. We will treat these letters as an extension of the 
*said contract. | 





Yours very truly, 


Harold A. Ritz 


| 

















Appendix K 


October 8, 1938 


Mr. Homer V. Armstrong, President, | 
Portsmouth Gas Company, ! 
632 Cherry Street, 


’ Terre Haute, Ind. | 


My dear Mr. Armstrong: | 





As you know, the contract for suppplying your Company with natural gas 

at Portsmouth, Ohio, as the same was extended by our exchange of letters last 
«October, will expire again on November Ist of this year. I suggest that it 
4 would be well to extend this contract for another year from Noy eines 1, 1938, 
or until such time as we conclude 2 new contract. 


If you agree with this suggestion and will so write me, we will consider 
this letter and your reply thereto as evidence of the contract. | 
Yours very truly, 


Harold A. Ritz 


' 
' 
| 
| 











a 
K-2 
CENTRAL U. S. UTILITIES COMPANY 
Western Branch 
632 Cherry Street * 
Terre Haute, Indiana. 
October 26, 1938": 
Mr. Harold A. Ritz 
United Fuel Gas Company 
Charleston, W. Va. | ‘a 
Dear Sir: . fe eS sk | "ty dae 


I have your letter of the 8th advising me that the one year extension to the* 
gas purchase contract expires again on November Ist. — 


Considering that we haven’t been able to ‘conclude a new contract, we will. 
agree with you to extend the expired contract in all of its terms for another 
year from November Ist, or until we can conclude a new contract. 


«a 


Yours very truly, 
‘ 


PORTSMOUTH GAS COMPANY 


/s/ H. V. Armstrong 


President is 


HVA:DM * 
cc: C. W. Baughn 
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STATEMENT OF QUESTIONS PRESENTED 


I. Is it lawful for the Federal Power Commission to 
approve the long term billing commitment feature of the 
Contract Demand rate form on the grounds that it is neces- 
sary to assure to a natural gas company minimum demand 
revenues throughout that term, even though gas require- 
ments of the customer companies decrease because of 
competitive fuels and technologies or business recessions, 
or is such approval unlawful and unreasonable wnder 
Sec. 4 (and 5) of the Natural Gas Act and violative of 
substantive due process under the principles of law ex- 
pressed in Market St. Railway Co. v. R. R. Comm. of Cal., 
324 U.S. 548 and Spiegel v. P. U. C. of D. C., 96 App. D. C. 
307, 226 F. (2d) 29 (cert. denied)? 

II. Where a natural gas company sought vacteeally to 
revise its gas service agreements with two of its customers 
by imposing a long term commitment for minimum demand 
revenues, did the Federal Power Commission make; find- 
ings that said agreements adversely affect the public in- 
terest pursuant to the Mobile and Sierra Pacific cases, 350 
U. S. 332 and 330 U. S. 348, as required in order to revise 
said agreements? 

III. May the Federal Power Commission lawfully bur- 
den the electric, as well as the gas, operations of a cus- 
tomer company with a long term commitment for minimum 
demand revenues in favor of a natural gas company, where 
only the gas operations of the customer company have been 
responsible for the costs involved, or is such action un- 
lawful and unreasonable under Section 4 (and 5) of the 
Natural Gas Act and violative of substantive due process? 

IV. Did the failure of the Federal Power Commission 
to give parties intervening in a rate proceeding an answer 
to questions I, II and III above violate section 8 of the 
Administrative Procedure Act and procedural due process? 
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JURISDICTIONAL STATEMENT 


The jurisdiction of this Court is invoked under section 
19(b) of the Natural Gas Act* to set aside an order of the 
Federal Power Commission (‘*‘Commission’’) issued May 
11, 1956, under section 4(e) of the Act. That order ap- 
proved a Contract Demand ‘‘rate form’’ included in new 
schedules filed by United Fuel Gas Company (‘United 
Fuel’’) and Central Kentucky Natural Gas Company 
(‘‘Central Kentucky’’) under section 4(d) of the Act. 
Your Petitioners are aggrieved by the Order insofar as it 
approved (a) the long term billing commitment feature of 
the contract demand rate form and (b) the extension of 
that feature to the assets and revenues of their respective 
electric, as distinguished from gas, operations. | 

Orders granting your Petitioners, The Cincinnati Gas & 
Hlectric Company (‘‘Cincinnati Gas’’) and The |Union 
Light, Heat and Power Company (‘‘Union’’) leave to inter- 
vene were issued by the Commission in Docket Nos. G-2450 
and G-2451 on November 24, 1954, and in Docket Nos. 
G-5475 and G-5476 on February 4, 1955. 

By order issued July 6, 1956 (R. 6976-6978), the Com- 
mission denied the timely joint application for rehearing 
on the order of May 11, 1956 filed by your Petitioners. : Your 
Petitioners filed their joint and several petition for review 
in this court on August 29, 1956. 


| 

STATEMENT OF CASE | 
1, The Companies Involved. | 

Both Cincinnati Gas and Union are gas distributors, Cin- 


cinnati Gas serving the area in and around Cincinnati, Ohio 


* The full citation of the Natural Gas Act, as amended is: 
Asbo pans 21, 1938, c. 556, 52 Stat. 821-833; Title 15 U. S. C., Sections 


< of February 7, 1942, c. 49, 56 Stat. 83-84; Title 15 U. S. C. » Section 
Act of July 25, 1947, c. 333, 61 Stat. 459; Title 15 U. S. C.,, Section 


717f(h). 
a March 27, 1954, c. 115, 68 Stat. 36; Title 15 U. 8. Co Section 


1 
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and Union, its subsidiary, serving the area in Northern 
Kentucky across the Ohio River from Cincinnati. Each 
Company also distributes electricity in its service areas. 
United Fuel and Central Kentucky are subsidiaries of the 
Columbia Gas System. United Fuel serves wholesale and 
retail customers in and around the state of West Virginia 
and to that end purchases substantial quantities of gas 
from pipelines bringing gas from the Southwest. It makes 
interstate sales to five companies, ‘‘ Atlantic Seaboard’’ 
serving such companies as Baltimore Gas & Electric Com- 
pany, Commonwealth Natural Gas Company, and Washing- 
ton Gas Light Company, ‘‘Ohio Fuel’’ serving in Ohio, 
‘‘Manufacturers’’ serving in Pennsylvania, ‘‘Portsmouth 
Gas Company’’ serving the city of Portsmouth, Ohio, and 
‘Central Kentucky.’’ All but Portsmouth are affiliates. 
Central Kentucky distributes gas at retail principally in 
and around Lexington, Kentucky, and sells at wholesale to 
a number of customers, the largest of which are Cincinnati 


Gas and Union. Accordingly, the interstate sales of both 
United Fuel and Central Kentucky are subject to the juris- 
diction of the Commission. 


2. The Rate Filings. 


In May of 1954 both United Fuel and Central Kentucky 
initially filed new Gas Tariffs with the Commission. The 
rate filings in question were United Fuel’s FPC Gas Tariff, 
Fourth Revised Volume No. 1, filed on May 12, 1954 (R. 
5881-5918), and assigned Docket No. G-2451, and revised 
sheets filed on November 4, 1954 (R. 6053-6059), and as- 
signed Docket No. G-5475; and Central Kentucky’s FPC 
Gas Tariff, Fourth Revised Volume No. 1, filed on May 14, 
-1954 (R. 5341-5533), and assigned Docket No. G-2450 and 
revised sheets filed on November 4, 1954 (R. 6043-6048), 
and assigned Docket No. G-5476. The initial filings became 
effective, subject to refund, on November 1, 1954, and the 





3 | 
revised filings became effective, subject to refund, on 
December 15, 1954. 

These rate filings, in addition to increasing the level of 
the rates theretofore being charged, proposed the Contract 
Demand ‘‘rate form,’’ as had several prior filings unsuc- 
cessfully. Only the Contract Demand ‘‘rate form’?! is in 
issue here. The Contract Demand rate form is a funda- 
mentally different type of rate form from that which the 
Commission had theretofore approved for United Fuel and 
Central Kentucky, as we shall shortly relate. 





3. Explanation of Technical Terms. 


‘Rate form’’ refers to the tariff formula by abt a 
customer’s monthly bill is determined. Both the Contract 
Demand and prior rate forms provide for a demand charge 
and a commodity charge, the demand charge being’ gen- 
erally designed to compensate for the capacity available 
during the billing period and the commodity charge being 
generally designed to compensate for the use of quantities 
of gas during the billing period. Demand and commodity 
rates are applied to the demand and commodity usages of a 
customer, called billing units. Thus, a monthly bill i is ar- 
rived at in the following way: 


Demand rate (x) billing 





demand units = demand charge | 
Commodity rate (X) com- | 
modity billing units = commodity charge 


Sum of demand and 
TOTAL BILL = commodity charges 


The demand and commodity rate form is especially use- 
ful where significant space heating loads are involved, i in- 
volving large peaks during the space heating season. ‘The 
purpose of such a rate form is generally to enable) the 
seller to recover some portion of its fixed or capacity costs, 
regardless of the daily use (R. 285). The ‘‘rate form”? 
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controversy is solely concerned with the billing demand 
formula, since the commodity formula was not changed. 

We believe that a brief discussion of the various billing 
demand formulas which the Commission has in the past 
approved for United Fuel and Central Kentucky will be 
helpful. 


4, The Pre-1951 Rate Form: Maximum Day of the Month, 
with 12-Month Ratchet. 

The billing demand unit formula of United Fuel and 
Central Kentucky, prior to the first, and unsuccessful, filing 
of the Contract Demand ‘‘rate form”’ in 1951, was generally 
based on the actual use of capacity on the maximum day of 
the month, with a so-called 12 month ratchet, whereby the 
billing demand was that for the particular month involved, 
but not less than the maximum demand so determined in 
the twelve month period ending with that month (R. 129). 

The following will illustrate how the billing demands are 


determined (including the operation of the ratchet) under 
such a rate form: 


MAXIMUM DAY 
OF MONTH IN BILLING 
THOUSAND CUBIC DEMAND 


FEET OF Gas (MCF) 


PERIOD 


January 1949 
February 1949 


March 
April 


1949 
1949 
1949 
1949 
1949 
1949 
1949 
1949 
1949 


December 1949 
January 1950 
February 1950 


March 


1950 


200,000* 
250,000* 
150,000* 
100,000 
90,000 
80,000 
75,000 
75,000 
80,000 
85,000 
110,000 
125,000 
140,000 
145,000 
165,000° 


200,000 
250,000 
250,000 
250,000 
250,000 
250,000 
250,000 
250,000 
250,000 
250,000 
250,000 
250,000 
250,000 
150,000 
165,000 


* These days determined the billing demands indicated in the third column. 





b) 


Thus, under this form of rate the commitment to pay de- 
mand charges regardless of takes could not exceed twelve 
months. This should be contrasted with the twenty year 
billing commitment proposed by United Fuel and Central 
Kentucky under the Contract Demand rate form. It should 
again be emphasized that the billing demand under the rate 
form in use prior to the filing of the Contract Demand 
was based on actual, as distinguished from estimated, peaks. 


5. The Contract Demand Rate Form Was Initially Re- 
jected. | 
In 1951, United Fuel and Central Kentucky initially 

filed new tariffs which embodied higher rates and a new 

‘‘rate form,’’ ie, the Contract Demand. The principal 

substantive change made in the rate form was to put a 

‘‘floor’? below which the billing demand could not fall, 

through the device of the estimated ‘‘contract demand.” 

Under the prior “‘rate form’’ it can be readily seen that 

neither an estimate nor floor was involved and the billing 

demand could decrease after the lapse of a twelve month 
period (the twelve month ratchet). | 
However, the Commission in its Opinions No. 258| and 

258-A (a second filing was also involved), issued August 

7, 1953 and November 19, 1953 in Docket Nos. G-1781) and 

G-2055, respectively, rejected the contract demand ‘«rate 

form’? and substituted a ‘‘rate form” for United Fuel (still 

of a demand and commodity type), with the billing demand 
formula defined as the actual average daily demand in the 
month, but not less than the maximum demand so deter- 
mined in the twelve months period ending with the current 
billing month. Thus, the twelve month ratchet of the prior 
rate form was retained but the formula for determining 
the billing demand was changed from the maximum day of 
the month to the average day of the month. 

Several months after the issuance of said Opinions, as 
hereinabove described, both United Fuel and Central Ken- 
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tucky filed tariffs* which again included the rejected con- 
tract demand ‘‘rate form.’’ Shortly thereafter, the initial 
proceedings and hearings in said dockets were, upon the 
motions of your Petitioners (and other intervenors in the 
proceedings) based upon the recent decisions disallowing 
the contract demand rate form, limited by order of the 
Commission to the question of the ‘‘rate form.’’ In an 
interim order disposing of the motions, the Commission 
held that Opinions No. 258 and 258-A were not res adjudi- 
eata and directed that the proceedings be completed. 


The Contract Demand ‘‘rate form’’ as proposed by 
United Fuel and Central Kentucky in these dockets may 
be explained as follows (The tariff itself is set forth as 
Addenda A to this brief) : 


(i) The demand rate is multiplied by a billing de- 
mand based on the greatest single day delivery 
during the twelve months ending with the close 
of the current billing month (being the same as 
under the pre-1951 rate form), but the billing 
demand cannot: 

(a) exceed the contract demand specified in the 
effective Service Agreement between the sup- 
plier and the purchaser (the ‘‘ceiling’’), or 

(b) be less than 90% of the contract demand 
specified in the effective Service Agreement 
(the ‘‘floor’’). 

The term ‘‘contract demand’’ means the maxi- 

mum daily volume which the seller is obligated to 

deliver and which the buyer is entitled to receive. 

Mechanics are set up whereby this volume may 

be arrived at in advance so that the seller and 

the buyer may make arrangements for delivery 
and receipt. 


2 Actually, there was a “third round” filing, Docket No. G-2274 in between. 
Since this docket was pore by the “fourth round” filings here in issue, it 
was settled as to refunds without prejudice to the rate form question. 
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(ii) Penalties are provided as to takes in excess of 
the contract demand; and as to supplies. which 
are less than properly requested. 

The contract demand, once specified, can not be 
reduced for billing purposes during the life of 
the effective Service Agreement, generally a 
twenty year period, except that two 5% reductions 
can be made in successive years, or additional 
reductions if mutually agreed upon. (Bxhibit 
No. 34, R. 4600; Exhibit No. 35, R. 4639, R./171-4, 
787-8 and Exhibits No. 46 and 47 [R. 4718-521) 


Thus, the contract demand rate form differs from the 
pre-1951 rate form in that it provides an estimated ceiling 
and a floor on the billing demands over a twenty year 
period which, except for narrow limits, cannot be changed 
upward and downward, except by mutual agreement. The 
pre-1951 rate form had no ceiling and the only floor was 
the twelve months ratchet based on actual, not estimated, 
takes. Of course, the purpose of the contract demand rate 
form is to provide minimum demand charges or revenues 
through the life of the service agreement, generally twenty 
years. And this attempted long term commitment for min- 
imum demand charges is that to which we object. 





6. Evidence of United Fuel and Central Kentucky. 


From the outset of the ease, United Fuel and Central 
Kentucky emphasized that the purpose of the contract 
demand rate form was to stabilize revenues, not just billing 
demands, over the life of the service agreements. (The 
distinction is significant in that the stabilization of billing 
demands at high levels would not stabilize demand charges 
or revenues if the demand rate was proportionately re- 
duced. See 3. Explanation of Technical Terms, supra.) 
This is important in connection with one of our major con- 
tentions that under certain circumstances United Fuel and 
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Central Kentucky are not entitled to stable revenues, namely 
in times of adverse price and technological competition 
from alternative fuels. 

In his opening statement, counsel for United Fuel and 
Central Kentucky stated: 


“‘T might say that, although it is a narrow issue, it is 
a very important one for two reasons. It is important 
because of the fact that the managements of these 
companies are concerned with the financial stability 
and long term integrity—financial integrity—of these 
companies. The contract demand rate form is inti- 
mately tied to that problem’’ (R. 28). 

‘«The Cincinnati market area has had a great growth 
in the last eight years, and it has been necessary year 
by year for Central Kentucky to invest more and more 
money to supply the requirements of Cincinnati. 
Transmission facilities alone directed to the Cincinnati 
market aggregate over $8 million... . 

‘‘It is our position here, and it is the issue here, 
whether some minimum financial protection should be 
flowing from Cincinnati to Central Kentucky and to 
United Fuel in exchange for these obligations that we 
have undertaken to render them service. 

‘*It is as simple as that, Mr. Examiner, whether one 
company can be asked to invest millions, to commit 
itself to long-term financial obligations with southwest 
pipeline suppliers, and have absolutely nothing in ex- 
change for those financial undertakings’’ (R. pp. 34-5). 


Pursuant to this opening statement, United Fuel’s and 
Central Kentucky’s three witnesses, Messrs. Ryder, Loomis 
and Orton, emphasized the necessity and reasonableness 
for stabilizing demand charges or revenues. 

Mr. Ryder gave three reasons with respect to the pro- 
priety of the contract demand rate form (R. 127-8). 

First, he stated that United Fuel and Central Kentucky 
have 


‘‘high fixed investment in property which is relatively 
long lived. The investment in that property cannot 
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be recovered in any short period of time. This invest- 
ment is fixed in the sense that it is not mobile.”’ 





In this connection he also referred to the companies’ long 
term contractual obligations for Southwest supply, carry- 
ing high minimum charges (R. 163-5). For the nature of 
these fixed costs, see, for example, Exhibit No. 16, R. 4580. 
Mr. Ryder concluded his testimony as to this first reason 
with the following: | 


‘‘The contract demand rate form gives us assurance 
of minimum revenue over the life of the contract based 
on the contracted quantity. | 

‘‘This matches in part the long term nature of our 
commitments to obtain gas supply and to construct 
necessary facilities. Also, it gives us a minimum reve- 
nue each year for the capacity furnished independent 
of the fluctuations in the use of the capacity during a 
given year’’ (R. 165). | 


Secondly, Mr. Ryder testified as to the reasonableness 
of the contract demand insofar as the burden on the cus- 
tomers is concerned, and also that it is non-discriminatory. 
In this connection he testified that the use of a CD rate 
form is a common practice of the industry and referred to 
the leeway permitted by the 90% floor (see R. 165-7, 182). 

Thirdly, Mr. Ryder testified that the CD rate form should 
be allowed ‘‘as a matter of fairness and justness | to our 
investors’? (R. 127-8, 182-4). ! 

The second witness, Mr. Loomis, testified that ‘‘it became 
essential as a matter of sound business policy that our 
wholesale customers assume some reasonable portion of 
our long term fixed costs’’ (R. 243; see also R. 230, 233-4, 
248-54). 

He highlighted his companies’ primary problem 'as fol- 
lows: 

‘*Kach year our wholesale customers have requested 
that we provide greater and greater and greater ca- 
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pacity to meet the increasing peaks created primarily 
by the space heating load. In the process of providing 
such capacity our costs have become increasingly rigid. 

‘‘A great part of our maximum commitments to the 
southwest pipelines, and the large fixed costs con- 
nected with the necessary long-lived facilities, are 
closely related to the capacity which we have been re- 
quested to provide. 

“‘ Simultaneously, with the introduction of high rigid 
costs into our financial structure was the introduction 
of considerable fluctuations in the use of the capacity 
provided because space heating demands are so directly 
related to weather conditions. 

‘¢Since our capacity costs do not change whether the 
capacity is used 100 percent or 90 percent or 80 percent, 
it has become financially essential that the part of our 
capacity costs which is included in the demand charge 
should be recouped on the basis of the capacity made 
available, not on the basis of the part of such capacity 
actually used. 

‘‘The CD rate form accomplishes this and, accord- 
ingly, is directly related to the new conditions facing 
our business’’ (R. 249-50) (Emphasis supplied). 


The third witness, Mr. Orton, placed the same emphasis 
upon the recovery of demand charges. He testified that: 


‘“‘As has been shown by previous testimony and 
exhibits, a large portion of the cost of service of both 
companies is represented by fixed costs which continue 
for a long term of years, in most cases at least twenty 
years. 

‘‘This situation makes it imperative that the whole- 
sale company have some protection against reductions 
in the amount of service taken by its customers when 
capacity has been provided in order to furnish such 
service’’ (R. 287). 


Finally, Mr. Ryder made it doubly clear that United Fuel 
and Central Kentucky would ask for rate increases from 
time to time if there were declines in sales (R. 559). 
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7. The Examiner’s Decision Approving the Contract De- 
mand Rate Form. 


After extensive hearings, the Presiding Examiner issued 
his decision on January 18, 1956 approving the Contract 
Demand rate form as proposed insofar as sales to and by 
Central Kentucky are concerned (R. 6454-6520). 

He reviewed the arguments of the proponents as follows : 


. the proposed CD rate form (1) is just and reason- 
ah as between the suppliers and their wholesale cus- 
tomers; (2) prevents discrimination between wholesale 
customers; (3) has a tendency to encourage réalistic 
estimates and to cause wholesale purchasers to create 
and use standby facilities to level off the peaks of their 
purchasers, thereby causing more intensive use of 
facilities of the suppliers to the benefit of ultimate 
consumers; (4) performs the fundamental economic 
function of relating charges to the special character- 
istics of the gas business; and (5) will stabilize the 
wholesale revenues of United Fuel and Central Ken- 
tucky to an adequate extent during changing condi- 
tions, whatever the cause. Not only do the proponents 
of the CD form regard such rate form as essential to 
the welfare of United Fuel and Central Kentucky but 
as causing an appropriate sharing of the risk inycived” 
(Decision pp. 31-2, R. 6485-6). 





The following quotations demonstrate clearly that he 
favored stability of demand revenues for United Fuel and 
Central Kentucky regardless of the effects of price compe- 
tition of alternative fuels and business recessions on the 
distributor: | 


‘Weather Conditions. The wholesale customers re- 
quest United Fuel and Central Kentucky to have 'avail- 
able capacity adequate to meet their requirements on 
the design peak day, and experience demonstrates that 
such design peak day will not be experienced on the 
average of once or twice in a ten-year period (si¢.). It 
being a certainty that the full capacity provided by the 
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suppliers will not be used more than once every five or 
ten years, and that the suppliers’ fixed costs are in- 
curred and must be recovered, as well as passed on to 
the ultimate consumer, each year, the suppliers seek to 
stabilize their revenues on a year-to-year basis, to the 
extent of the CD minimum bill, rather than have their 
revenues recovered on the ‘feast or famine’ basis (less 
than the cost of service in warm years and more than 
the cost of service in cold years) inherent in the billing 
determinant under the LS type of rate*—without a 
minimum bill. (* That approved by Opinion No. 258) 

“‘Future Conditions. Under the CD rate form the 
wholesale customer must continue to pay the minimum 
demand charge regardless of a fall-off in the custom- 
er’s business. The average day (LS) rate form does 
not and cannot cope with this problem. 

‘“What are the principal cautioning influences, other 
than weather conditions, that create concern in the 
natural gas business insofar as the future is concerned? 
Two things: (1) the present level of rates is disturb- 
ing, causing concern over the possibility that increasing 
costs could, to a substantial degree, price natural gas 
out of the market. (2) Business recessions, the exact 
nature, time and duration of which no one can predict”’ 
(Decision pp. 38-9; R. 6492-3). 


And he concluded: 


‘‘Perhaps the greatest need of the industry today 
and in the future is stability to the end that it may still 
march on for the benefit of all, and it is the necessity 
for stability in the case at bar which compels the Exam- 
iner to look favorably upon the requests for CD rate 
forms for United Fuel and Central Kentucky’’ (Deci- 
sion p. 62; R. 6516). 


8. Explanation of the “Short Term” Contract Demand Rate 
Form. 


Your Petitioners, among others, filed Exceptions to the 
Intermediate Decision (R. 6750-6803). Before the Exam- 
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iner, Petitioners had objected to the entire Contract De- 
mand billing formula and favored the LS (Opinion No. 258) 
rate form. However, Petitioners’ objection was primarily 

to the long term billing commitment feature; accordingly, 
they took exception to the long term billing commitment 
features and the extension of the commitment to the electric 
operations and in effect waived their objections to the 
Contract Demand rate form as to the short term. Thus, 
Petitioners favor a contract demand ‘‘rate form’’ so long 
as the ratchet is effectively limited to a short term, such as 
twelve months, rather than twenty years. We believe that 
the principal problems presented by United Fuel and Cen- 
tral Kentucky are due to the growing peaks of the space 
heating load and variable weather conditions. The short 
term contract demand, whereby the long term billing feature 
is eliminated so that the ratchet is limited to twelve months 
(R. 6762-3), should solve these problems. i 

A brief explanation will illustrate the operation of such 
a short term contract demand rate form. Gas distribution 
companies such as your Petitioners must be able to |supply 
their peak loads. The peak load varies from year to year, 
depending on the severity of the weather conditions. Ac- 
cordingly, the peak load requirements are calculated on the 
basis of the most severe condition (referred to as the| design 
peak day) that is likely to be encountered. A Contract De- 
mand equal to that amount would be negotiated with Cen- 
tral Kentucky. So long as the requirements of the market 
did not grow that Contract Demand would remain the same. 
As the requirements increased or decreased, the Contract 
Demand would, assuming favorable negotiation with Cen- 
tral Kentucky (as to an increase), be correspondingly in- 
creased or decreased. The billing demand would be the 
maximum single day delivery during the 12 months ending 
with the close of the current billing month, but not in 
excess of the Contract Demand or less than 90% thereof. 














14 


The ratchet would be limited to 12 months, rather than the 
20 years [See (iii) of Section 5 of the Statement of Case. 
This would be the only change from the filed Contract 
Demand rate form]. Moreover, after the fashion of the 
table under section 4 of the Statement of the Case, the 
billing demands would be calculated as follows: 


ASSUMING AN INITIAL CONTRACT DEMAND 
OF 100,000 MCF 


MAXIMUM DAY OF BILLING 
THE MONTH—MCF DEMAND 


January 1956 85,000 90,000 
February 1956 95,000 95,000 
March 1956 105,000 100,000 
April 1956 85,000 100,000 
May 1956 75,000 100,000 
June 1956 60,000 100,000 
July 1956 45,000 100,000 
August 1956 45,000 100,000 
September 1956 50,000 100,000 
October 1956 65,000 100,000 
November 1956 85,000 100,000 


EFFECTIVE DECEMBER 1956, A CONTRACT 
DEMAND OF 120,000 MCF IS NEGOTIATED 
December 1956 105,000 108,000 
January 1957 110,000 110,000 
February 1957 115,000 115,000 
ete. 


EFFECTIVE DECEMBER 1957 A CONTRACT 
DEMAND OF 110,000 MCF IS NEGOTIATED 
December 1957 108,000 110,000 


ete. 
- The Commission’s Order Sustained the Examiner’s De- 
cision. 
Despite these arguments, the Commission issued its Find- 
ings and Order sustaining the initial decision of the Exam- 
imer even as to the long term billing commitment (R. 6838- 


PERIOD 





! 
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6844). Thus, the Commission had completely reversed its 
prior disapproval of the Contract Demand rate form 

Where the Examiner had restricted himself to emphasiz- 
ing the benefits of stability to United Fuel and Central 
Kentucky, the Commission endeavored to relate these ben- 
efits also to the distributors and ultimate consumers. 

The Commission properly divided the controversy into 
two elements, the short and the long terms. As we have 
indicated, the primary problem is the growing space heat- 
ing load and the vagaries of peak day weather conditions 
(R. 248-50, 287-8) ; the Commission held that the Contract 
Demand billing demand formula would solve that problem 
—and we agree as to the ‘‘short term.’”? However, we do 
not agree with the Commission that the long term billing 
commitment, including its extension to the electric business, 
is necessary or reasonable. In fact, we submit that the 
Commission gave no consideration to the legal and constitu- 
tional issues we raised on the point. 





Typically, the Commission stated: 


‘‘The year-to-year stability of wholesale revenues 
and intensive use of the facilities of United Fuel and 
Central Kentucky will redound to the benefit of the 
ultimate consumers of the distributors’’ (Findings 
and Order issued May 11, 1956, p. 3, R. 6840). 


The Findings and Order (p. 6) concluded: 


‘‘Consistent with our decision herein, customer com- 
panies should be permitted to negotiate new contract 
quantities under the contract demand rate form.’’ 





It is necessary and reasonable in the gas business to enter 
into long term service agreements so as to assure a present 
and future supply of gas. However, the order gives no 
apparent consideration to the problem of loss of consumer 
market to competing fuels or technologies. Accordingly, it 
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appears that your Petitioners are being asked to commit 
their gas operations (and electrie as well) for demand 
charges regardless of whether the gas business becomes 
competitively obsolete. We submit that such a rule is con- 
trary to the rules under which regulated and unregulated 
business operates. 

Thereafter, as aforedescribed, your Petitioners perfected 
these review proceedings. 


STATUTES INVOLVED 


Sec. 4(a) of the Natural Gas Act, the principal section 
involved, reads as follows: 


‘“Sec. 4. (a) All rates and charges made, demanded, 
or received by any natural-gas company for or in con- 
nection with the transportation or sale of natural gas 
subject to the jurisdiction of the Commission, and 
all rules and regulations affecting or pertaining to such 
rates or charges, shall be just and reasonable, and any 
such rate or charge that is not just and reasonable is 
hereby declared to be unlawful.’’ 


The requirement of Sec. 5 that rates shall be ‘‘just and 
reasonable’’ is comparable. 


STATEMENT OF POINTS 


I. The order unlawfully seeks to assure to Central Ken- 
tucky (and its supplier, United Fuel) minimum de- 
mand revenues from your Petitioners over a long term 
even though the gas requirements of your Petitioners 
might substantially decrease due to loss of business 
to competitive fuels and technologies, in violation of 
Sec. 4 (and 5) of the Natural Gas Act and substantive 
due process. 

Il. The order unlawfully approved the unilateral imposi- 
tion by Central Kentucky of the long term billing com- 
mitment for minimum demand revenues, contrary to 
the respective gas service agreements between your 
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Petitioners and Central Kentucky and without the 
necessary finding that said agreements adversely af- 
fect the public interest under the Natural Gas Act. 


III. The order unlawfully approves the extension of the 
long term commitment for demand revenues to the 
revenues and assets of the electric operations of your 
Petitioners contrary to Section 4 (and 5) of the Nat- 
ural Gas Act and substantive due process. 





IV. The Commission erred in not giving your Petitioners 
an answer to their contentions I, II and III above as 
required by Section 8 of the Administrative Proced- 
ure Act and procedural due process. 


SUMMARY OF ARGUMENT 


Your Petitioners are aggrieved by an Order of the Com- 
mission insofar as it approved (a) the long term commit- 
ment for minimum demand revenues and (b) the extension 
of that commitment to their electric operations. | 

The long term commitment purports to be a hedge in 
favor of Central Kentucky against loss of markets and 
competition, causing Petitioners to pay minimum démand 
charges for capacity they are no longer utilizing. 





i 
| 
| 
| 


I. 

The business of supplying fuel for heat is a competitive 
one and gas is subject to being replaced by cheaper fuels. 
However, the long term commitment does not supply Cen- 
tral Kentucky with real security since it would hasten the 
insolvency of Petitioners. 

The Commission’s approval of the long term billing 
commitment appears to have resulted from application of 
its ‘prudent investment’? philosophy of rate making, 
whereby a utility is entitled to earn on the cost of facili- 
ties originally prudently constructed and paid for. How- 
ever, the Supreme Court in the Market Street Railway 
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ease, 324 U. S. 588, and this court in the Spregel case, 96 
App. D. C. 307, 226 F. (2d) 29 held that the prudent 
investment theory is not properly used in regulating an 
industry a portion of whose value has been lost due to 
economic forces and that substantive due process does not 
‘‘insure values’’ or ‘‘restore values that have been lost by 
operation of economic forces.’’ 

Petitioners assert that approval of the long term commit- 
ment for minimum demand revenues attempts to ‘‘insure 
values’? at their expense and thereby deprives them of 
substantive due process. 

Petitioners further claim that approval of the long term 
commitment is unreasonable under the Natural Gas Act, 
the primary aim of which is to ‘‘protect consumers against 
exploitation at the hands of natural gas companies.”’ 


IT. 


The existing Gas Service Agreements between Central 
Kentucky and your Petitioners provide that Central Ken- 
tucky shall supply Petitioners’ requirements through 1965 
at the rate filed as ‘‘Rate Schedule CK-1 on file with the 
Federal Power Commission or any effective superseding 
Rate Schedules.’? The agreements further provide that 
the rate shall be subject to particular General Terms and 
Conditions on file with the Commission at the time the 
agreements were executed, with no provision whereby the 
General Terms and Conditions could be superseded. Pur- 
suant to these provisions Central Kentucky filed for a 
change in the rate, and concurrently, in violation of these 
provisions and in particular the agreed on General Terms 
and Conditions, sought to impose a long term billing com- 
mitment by unilateral amendment of the General Terms 
and Conditions. 

The Commission approved Central Kentucky’s filing 
but did not find that the existing service agreements sought 
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to be unilaterally amended adversely affect the public 
interest as required by the Mobile and Sterra Pacific cases 
(1956) 350 U. S. 332 and 350 U. S. 348. | 


Til. 


Your Petitioners carry on substantial electric, as well 
as gas, businesses. Since the long term commitment for 
minimum demand revenues is to be entered into) by each 
as a corporation, the commitment is a burden on the 
electric, as well as the gas, businesses. In the event of a 
loss of gas markets and consequent inability to|pay the 
claims for the demand charges, the electric operation and 
its customers would have to subsidize the gas or! risk the 
adversities of receivership and courthouse sale. | 

A fundamental rule of rate regulation is that each class 
of business is to bear only its share of the costs. Your 
Petitioners’ electric operations are in no way responsible 
for the requirements and costs of the gas business| and, ac- 
cordingly, are being burdened with such by the Commis- 
sion, in violation of the Natural Gas Act and substantive 
due process. 








IV. | 

The Commission did not give Your Petitioners any 
answer (other than that which its silence would indicate) 
to their contentions I, II and III above and thereby violated 
the provisions of Sec. 8 of the Administrative Procedure 
Act and procedural Due Process. 
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ARGUMENT 
kL 


The Order Unlawfully Seeks to Assure to Central Kentucky 
(and Its Supplier, United Fuel) Minimum Demand 
Revenues from Your Petitioners Over 2 Long Term 
Even Though the Gas Requirements of Your Peti- 
tioners Might Substantially Decrease Due to Loss of 
Business to Competitive Fuels and Technologies. 


1. IyrrRopuctTion. 


In the belief that the business of supplying heat is a 
competitive one and that the Commission ought not to 
approve a rate form which would perpetuate the existence 
of an enterprise that might turn out to be uneconomic, 
your Petitioners proposed to the Commission that it ap- 
prove a ‘‘short term’’ Contract Demand rate form. Such a 
rate form could be arrived at simply by deleting the long 
term billing commitment feature of the filed Contract De- 
mand rate form. Thus, the ratchet would be restricted to 
a twelve month period. Such a rate form would solve (a) 
the peak day variable temperature problem in favor of 
United Fuel and Central Kentucky and (b) the problem of 
loss of markets to competitive fuels in favor of your Peti- 
tioners. We submit that the authorities, principally Market 
Street Railway Co. v. Railroad Commission of California 
(1944) 324 U. S. 548, will demonstrate that this represents 
a proper balancing of all the interests involved. 


2. Tae Commission’s Decision oN THE Lone Term Brutine 

CoMMITMENT IssvE. 

Despite our assertion of the Market Street Railway doc- 
trine and the unlawfulness of the extension of the commit- 
ment to electric operations, the Commission disposed of the 
long term commitment issue in the following words: 


‘‘The second element in the CD rate form, the length 
of the term of commitment, also plays a part in our 
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decision. A one-year or other short term contract 
ii would defeat the purposes of the CD rate forms, since 
it would not minimize the effect of the year-to-year 
fluctuations in demand. It would neither stabilize earn- 
ings nor encourage the use of peak shaving’ by the 
customers. We do not feel that a commitment over 
the life of the contract is unreasonable, particularly 
™ when it is remembered that our scrutiny in the rate 
making process is a continual one’’ (Findings and 
Order, page 5; BR. p. 6842). 


| 
! 


We submit that the foregoing neither answers nor treats 
with the doctrines we raised. We shall proceed with our 
reasoning. | 
3. THE Gas Busrness Is CoMPETITIVE. 


The most important single fact in the consideration of 
the long term billing commitment problem is that the busi- 
ness of supplying energy for heat is in large part freely 
competitive with other fuels. This fact may easily be lost 
sight of because gas distributing companies usually are 
the only companies having franchises to furnish gas in their 
service areas. However, the monopoly is effective in the 
> legal sense only. If the gas business were a true monopoly, 
there would be no reason to attempt to obtain a long term 
commitment for billing demand units, as the customers 








J would be limited to the one product. In fact, the residential 
¥ consumer is entirely free to change his preference to some 
— other form of energy, e.g., coal, oil, or perhaps something 





such as atomic energy when technology refines it. The 
choice, after taking into account such facts as convenience 


, and safety, is ultimately dependent on price—the| lowest 
: price (R. 679-681 ; 1787-1789). For example, Exhibit No. 40 
— (R. 4693) shows that your Petitioners’ central space heat- 


ing customers declined 62% during the depression years 
> from 1930 to 1934. 


+6 | 
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The next important fact is that the effects of this compe- 
tition at the retail level are immediately transmitted 
through the distributors to the wholesale suppliers by their 
reduced, or increased, as the case may be, purchases of gas. 


4, Tue Lone Term Brune Demanp Commitment Wu Nor 
Proves Unite Fuent anp Centran Kentucky Wira 
Reau Ssecurrty Ir tae Uxutimate Reta, Customers 
Switch to ANOTHER FUEL. 

So long as natural gas from the Southwest can be reason- 
ably sold, the short term Contract Demand rate form will 
transmit that prosperity in proper measure to the Sup- 
plier. However, if that prosperity fades away by virtue 
of various factors, the addition of a long term commit- 
ment cannot perpetuate the past prosperity. Sooner or 
later the product will have to stand the test of the market 
(R. 1789-1792). 

The billing demand unit commitments from a gas distrib- 
utor would not provide a wholesaler with real security in 
event that the commitment is actually brought into play. 
Sustained payment of demand charges without recoupment 
from sales would eventually bankrupt the distributor and 
probably seriously damage its service, because of resultant 
lack of financing ability, working capital, etc. (R. 1786). 

The argument will perhaps be made that the long term 
commitment will stave off the day of insolvency for the 
Southwest supplier or seller. However, inevitably it will 
hasten the day of insolvency of the local distributor or pur- 
chaser. Such an argument proves too much. 


5. THe Commission’s Prupent Investment PuHimosopxy 
InFLUENCED Ir to Approve THE Lone Term Bune 
CoMMITMENT. 

The emphasis which the Commission and Examiner 
placed upon stability of revenues and recovery of invested 
costs is no passing matter. It expresses a basic philosophy 
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which the Commission has adhered to from the beginning 
of its administration under the Natural Gas Act.) It has 
long regulated rates upon the basis of costs, not only oper- 
ating costs but also the net investment costs or the cost 
of the property devoted to public service. The return which 
is allowed is based upon the costs which have historically or 
originally been paid for property, as distinguished from 
the current value of the property. This theory of regulation 
was first expressed in Supreme Court opinions in the 
dissent of Mr. Justice Brandeis in Missouri, ex rel. South- 
western Bell Telephone Company v. Public Service Com- 
mission, 262 U. S. 276 (1923). At page 289 Mr. Justice 
Brandeis stated: 


‘‘T concur in the judgment of reversal. But I do so 
on the ground that the order of the state commission 
prevents the utility from earning a fair return on the 
amount prudently * invested in it... .’’ ! 








The footnote after the word ‘‘prudently’’ ‘calle | as fol- 
lows: | 


‘*1, The term ‘prudent investment’ is not used i in a 
critical sense. There should not be excluded from the 
finding of the base, investments which, under ordinary 
circumstances, would be deemed reasonable. The term 
is applied for the purpose of excluding what might be 
found to be dishonest or obviously wasteful or im- 
prudent expenditures. Every investment may be as- 
sumed to have been made in the exercise of reasonable 
judgment, unless the contrary is shown.”’ | 

Mr. Justice Brandeis then went on to assert that the profit 
or return which the utility is permitted to earn should be 
the annual cost or charge of the capital prudently invested 
in the utility and that these costs should be determined on 
an historical basis. In the course of the decision Mr. Justice 
Brandeis indicated that the cost of the property of the 


| 


| 
| 
| 
| 
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utility would often be the measure of the cost of the capital 
prudently invested therein. For example, in the enumera- 
tion under footnote 6 at page 294 he stated: 

“‘(d) Historical cost, to wit, the proper cost of the 
existing plant and business, estimated on the basis of 
the price levels existing at the respective dates when 
the plant and additions were constructed. This is often 
called ‘prudent investment.’ ... Historical cost, ... is 
the amount which normally should have been paid for 
all the property which is usefully devoted to the public 
service. It is, in effect, what is termed the ‘prudent 
investment.’ ...’’ 


The Commission has employed an adaptation of Mr. 
Justice Brandeis’ theory in almost every case decided under 
the Natural Gas Act. The adaptation has been that the 
rate base consists of the prudent investment or original 
cost of the property * of the natural gas company and that 
the rate of return is generally based on the current cost 
of capital. The Commission is required to ‘‘certificate’’ 
under section 7 of the Act every item of jurisdictional prop- 
erty before it is constructed. Thus, the Commission has 
been the judge of what is prudently invested at the very 
outset. And this is, of course, true of all of the jurisdic- 
tional property of United Fuel and Central Kentucky, 
except the relatively small amounts which were constructed 
prior to the passage of the Natural Gas Act. 

As this court stated in City of Detroit, Michigan v. Fed- 
eral Power Commission (1955), 97 App. D. C. 260, 230 F. 
(2d) 810, cert. denied ... U. S. ..., (the case involving 
Panhandle Eastern Pipeline Company’s own produced 
gas), 

“In Federal Power Commission v. Hope Natural 
Gas Co., 320 U.S. 591, 64 S. Ct. 281, 88 L. Ed. 333, the 


1It is probably significant that the Commission has no direct jurisdiction 
to approve the issuance of securities but has exclusive jurisdiction to certificate 
facilities. 
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Supreme Court approved use of the ‘prudent invest- 
ment’ rate-base method for establishing rates to be 
charged by natural gas companies. Since then, until 
the instant case, the Commission has consistently em- 
ployed this rate-base method, under which rates are 
considered ‘just and reasonable’ if they will) return 
to the company a certain percentage of profit on its 
rate base. The rate base is a figure representing the 
money prudently invested in the properties and equip- 
ment utilized in the company’s transmission and pro- 
duction business.’’ 230 F. (2d) at 813. 


If property once prudently constructed remains |useful, 
there is no problem. However, if as a result of technological 
advance or competitive pricing, the ultimate consumer pre- 
fers some other product or service, then the natural gas 
company will be left with capacity and supply which its 
distributor customers no longer utilize. Under the prudent 
investment theory the natural gas company would still be 
permitted to earn a return on that property. This,|in our 
judgment, has been the underlying reason for the Com- 
mission’s approval of the long term billing commitment. 
Committed as it is on the prudent investment theory and 
having issued certificates under section 7 of the Act, it is 
only natural that the Commission would employ such think- 
ing in approving the long term billing commitment—hence, 
the emphasis that the Commission put on the necessity for 
stabilization of earnings through the long term. Indeed, 
the Examiner’s closing paragraph specifically mentions 
the need for protection of the investments made pursuant 
to Section 7 certificates: | 








| 
‘‘In conclusion it need only be stated that while the 
Commission in the past has been concerned chiefly with 
(1) the issuance of certificates of public convenience 
and necessity authorizing the construction of facilities, 
and (2) the fixing of rates, now that billions have been 
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invested in the natural gas industry the Commission 
is faced with the necessity of giving equal attention, 
if not greater attention, to the protection of the invest- 
ments made. Perhaps the greatest need of the industry 
today and in the future is stability to the end that it 
may still march on for the benefit of all, and it is the 
necessity for stability in the case at bar which compels 
the Examiner to look favorably upon the requests for 
CD rate forms for United Fuel and Central Kentucky’’ 
(emphasis supplied). 


It would appear from the Commission’s order of affirmance 
that it agrees with this statement. 

The question we shall now discuss is whether the prudent 
investment philosophy is consistent with a competing phi- 
losophy of the due process clause and the Natural Gas Act. 
The competing philosophy has been expressed ,by the 
Supreme Court in the Market Street Railway case and 
adhered to by this court in Spiegel v. P. U. C. of Dist. of 
Columbia (1955), 96 App. D. C. 307, 226 F. (2d) 29, cert. 
denied 350 U. S. 904. 


6. Tae Ratrtonate or THE Marker Srreer Ramway anp 
SrreceL, Cases Requires THE DisapprovaL or THE Lone 
Term Bring CoMMITMENT. 

The Commission’s regulation on the prudent investment 
or original cost basis was, subsequent to the Southwestern 
Bell Telephone decision, supra, approved by the Supreme 
Court in Federal Power Commission v. Hope Natural Gas 
Company (1943), 320 U. S. 591. But in a later decision, 
Market Street Railway Co. v. Railway Commission of 
California (1944), 324 U. S. 548, the court made it plain that 
the prudent investment rule cannot obtain in regulation of 
an industry which is losing its market. We submit that the 
same rule requires disapproval of the long term billing 
commitment which is designed to avoid the risks of losing 
a market. 





| 
i 
v | 
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| 
The Market Street Railway had had a long and some- 
times checkered existence in San Francisco. As a J ustice 

> Jackson said at page 554: 


‘‘But if there were no public regulation at al, this 

. appellant would be a particularly ailing unit of a gen- 

erally sick industry. The problem of reconciling the 

patrons’ needs and the investors’ rights in an enter- 

prise that has passed its zenith of “opportunity and 

usefulness, whose investment already is impaired by 

economic forces, and whose earning possibilities are 

° already invaded by other forms of transportation, is 

quite a different problem. (Than where public regula- 

tion has curtailed earnings otherwise possible—our 

- note) . . Transportation history of San Francisco 

follows a . pattern not unfamiliar. This property has 

passed through cycles of competition, consolidation 

= and monopoly, and new forms of competition; it has 
seen days of prosperity, decline, and salvage. .|. .”’ 


Thus the company had obtained successive fare increases 
which, however, brought only a decline in traffic and rev- 
enue. During the pendency of a rate case instituted by 
the Commission to reduce rates in an effort to stimulate 
traffic, revenues from the higher rates were impounded and 
” the company sold its properties to the city. The; appeal 
concerned itself with the company’s right to recover the 
impounded funds. The Commission denied that right find- 
ing that the lower rate was reasonable on the basis of a 
6% return on a rate base equivalent to the figure at which 
y the company had offered to sell its properties to the city. 

At page 566 the court stated: 


» | 

_ ‘While the Company does not assert that it would 

be economically practicable to obtain a return) on its 

investment, it strongly contends that the order jis con- 

by fiscatory by the tests of Federal Power Commission v. 
Hope Natural Gas Co., 320 U. S. 591, 603, 605, 88\L. Ed. 

> 333, 345, 346, 64 S. Ct. 281, from which it claims to be 


» 
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entitled to a return ‘sufficient to assure confidence in 
the financial integrity of the enterprise, so as to main- 
tain its credit and to attract capital’... 

‘‘Those considerations, advanced in that case... 
concerned a company which had advantage of an eco- 
nomic position which promised to yield what was held 
to be an excessive return on its investment and on its 
securities. They obviously are inapplicable to a com- 
pany whose financial integrity is already hopelessly 
undermined, which could not attract capital on any 
possible rate, and where investors recognize as lost a 
part of what they have put in. It was noted in the Hope 
Natural Gas Company case that regulation does not 
assure that the regulated business make a profit.’’ 
(Emphasis is ours.) 


And at page 567 the court stated: 


“¢... It may be safely generalized that the due process 
clause never has been held by this court to require a 
commission to fiz rates... on an investment after iz 
has vanished, even if once prudently made, or to main- 
tain the credit of a concern whose securities already 
are impaired. The due process clause has been applied 
to prevent governmental destruction of existing eco- 
nomic values. It has not and cannot be applied to insure 
values or to restore values that have been lost by the 
operation of economic forces.’’? (Emphasis is ours.) 


It seems to us that this decision on the constitutional 
level furnishes a sure guide in passing on the reasonable- 
ness of a long term billing demand unit commitment which 
would seek to insure values that may in the future be lost 
by operation of economic forces. It may be argued that the 
approval of the long term billing commitment and the 
contract demand rate form was within the discretion of the 
Commission. However, such an argument was rejected by 


1It is not necessary to comment further on the obvious inconsistency of 
this holding with Mr. Justice Brandeis’ theory. 





29 


this very court in Spiegel v. Public Utilities Commission 
of District of Columbia (1955), 96 App. D. C. 307, 226 F. 
(2d) 29, cert. denied 350 U. S. 904. This case involved an 
appeal by a transit rider from a judgment of a district 
court affirming the order of the Public Utilities Commission 
granting a rate increase to the Capital Transit Company. 
This court quoted the Commission’s opinion in part as 
follows: | 


‘‘Rate Base 
‘<The Commission has in the past consistently stated, 
as the rate base, the amount reflecting the historical 
cost of property used and useful in the Company’s 
transit operations in the District of Columbia, stated 
at the cost to the owner first devoting the properties 
to public use, ... | 
‘‘ Although an ‘original cost’ basis for rate making 
is thus continued for ‘the purposes of the present case, 
it is to be observed that the real value in the market 
place of the Company’s operating properties have been 
seriously affected by the steady and rapid detline in 
passenger riding sustained, over a long period of time, 
except for a brief period during World War II. Eco- 
nomically, the transit industry and the Company are 
contracting, capital-wise, rather than stable or expand- 
ing operations. 
. This rate base’ was sustained b ythe Supreme 
Court, because of the economic plight of the street 
railway involved. Market Street R. Co. v. Railroad 
Comm. of Cal., 324 U. S. 548, 564-568. ... As observed 
by Justices Black, Douglas and Murphy, concurring in 
the Nat. Gas Pipeline Co. case (Federal Power Com- 
mission Vv. Natural Gas Pipeline Co.) supra, (315 U. S. 
575) at page 608. . ‘The investor and consumer 
interests may so collide as to warrant the rate-making 
body in concluding that a return on historical cost or 
prudent investment, though fair to investors, would be 
grossly unfair to consumers.’ 
“We do not suggest that the Company’s present 
situation demands that the determination of rate base 











2A salvage value one—our note. | 
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on original cost methods be abandoned at this time. 
We do note that continuation or accentuation of present 
riding declines may in the future produce a situation 
—due to economic circumstances rather than Com- 
mission action—in which a return within the conven- 
tionally ‘reasonable’ range cannot realistically be 
estimated on an original cost rate base to be produced 
from reasonable fares (Order, pp. 45.’’ 


At page 32 this court held with respect to the findings the 
following: 
‘*(2) The findings and conclusions we have quoted 
could well, we think, have supported a conclusion by 
the Commission that the rate base should be set at a 
level reflecting the current value of the company’s 
properties, viewed realistically. Market Street Rad- 
way Co. v. Railroad Commission, ... But the Commis- 
sion did not then adopt such a rate base. Instead of 
following its quoted findings to what would appear to 
be their logical conclusion, the Commission reached a 
different conclusion. .. .’’ 


And this Court reversed the Commission, directing it to 
give further consideration to the Market St. Railway doc- 
trine and to clarify its findings thereon. 

In Spiegel the Public Utilities Commission of the District 
discussed Market Street Railway and the Natural Gas 
Pipeline Company case in detail with an obvious under- 
standing of the implications of these cases but with the 
thought that these were matters for future consideration. 

In the case at bar, Market Street Railway was cited to 
the Commission in the exceptions of your joint Petitioners 
(R. 6779). It was argued to the Commission. Despite this, 
the Commission’s order was completely silent on the point. 
In fact, the Order and Decision indicate affirmatively, as 
we have pointed out, that the prudent investment theory 
is being followed. 

We submit that substantive due process and the public 
interest require positive affirmation of the Market Street 
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Railway and Spiegel doctrine and the aoconpenyiiy rejec- 
tion of the long term billing commitment. 





7. Marxer Streer Ramway Unver tae Narorau Gas Act. 
Neither Market Street Railway nor Spiegel arose under 
the Natural Gas Act. However, the Natural Gas Act is 
fundamentally the same type of statute as the state acts 
which grant utilities a legal monopoly status in return for 
regulating the non-competitive features of their business. 
It was enacted to fill the void which the state acts could 
not reach. 
‘‘The primary aim of this legislation was to protect 
consumers against exploitation ¢ at the hands of natural 


gas companies.’’ Federal Power Commission v. Hope 
v atural Gas Company, 320 U. S. 591 at 610. 





And this court recently stated in City of Detroit, Michigan 
v. Federal Power Commission (1956), 230 F. (2d) 810 at 
816: | 
‘¢And in considering whether the two interests (in- 
vestors and consumers) are properly balanced We must 
keep in mind the basic purpose of the statute to protect 
consumers from excessive rates, though at the same 


time the statute affords the support of public authority 
to the regulated utility.’’ 


It is usually supposed that a legal monopoly is well able 
to take care of itself with regard to future business. It is 
an anomaly, indeed, that resort should be made to the Act 
to attempt to obtain market guarantees that free competi- 
tion by its essence cannot secure. We believe that the 
purpose of regulation in this field is to provide assurances 
that the non-competitive features of the industry will be 
regulated to insure reasonable, non-discriminatory service 
at fair rates. Insofar as possible, the regulation of service 
and pricing should follow competitive practices—regulation 
is the substitute for competition. Certainly competition does 
not perpetuate an industry which has been beset by price 


| 
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and technological competition. Indeed, under free competi- 
tion such an enterprise would be at once supplanted by a 
more efficient one. In fact, the Market Street Railway prin- 
ciple has already been expressed with respect to the Natural 
Gas Act. This court quoted the Natural Gas Pipeline Com- 
pany case, the forerunner of Market Street Railway, in 
Spiegel as follows: 


‘<The investor and consumer interests may so collide 
as to warrant the rate making body in concluding that 
a return on historical cost or prudent investment, 
though fair to investors would be grossly unfair to 
the consumers.”’ 


Witnesses for United Fuel and Central Kentucky based 
considerable reliance on the approval of the contract de- 
mand rate form as a matter of ‘‘fairness and justness to 
our investors’’ (R. 128). One testified 


‘‘The financing of the long distance pipelines at a 
high percentage of debt and preferred stocks has been 
based upon the fact that they were protected by long 
term sales contracts providing high ratchets upon the 
demand charge and take-or-pay provisions running 
for the life of the contract’’ (R. 296-8). 


Investors in competitive enterprises do not have a hedge 
against technological advance or competition. Surely that 
is one of the risks of their investment. It should be a risk 
in investments in enterprises regulated under the Natural 
Gas Act. Yet, the approval of the long term contract de- 
mand as proposed by United Fuel and Central Kentucky 
and administered strictly throughout the life of the contract 
will attempt to yield such a hedge. It should not be count- 
enanced under the shelter of regulation. 
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Brtitrxe Commirment Are Not VA. 


8. Tue Commission’s ARGUMENTS AS TO THE Lox Term 


The Commission’s conclusions as to the length of the 
term of the commitment are contained in one Hees para- 


graph as follows: 


short term CD rate form on three grounds: 


‘The second element in the CD rate form, the length 
of the term of commitment, also plays a part in our 
decision. A one year or other short term contract 
would defeat the purposes of the CD rate forms, since 
it would not minimize the effect of the year to year 
fluctuations in demand. It would neither stabilize 
earnings nor encourage use of peak shaving! by the 
customers. We do not feel that a commitment over the 
life of the contract is unreasonable, particularly when 
it is remembered that our scrutiny in the rate making 
process is a continual one’’ (Findings a Order 
issued May 11, 1956, page 5; R. 6842). 


The Commission has thus rested its ieapovevell of the 


(1) the short term CD rate form would not minimize 
the effect of year to year fluctuations in demand 
and accordingly stabilize earnings; 

(2) it would not encourage the use of peak shaving ; 
and 

(3) that if the long term billing commitment id found 





under heading 8 of the Statement of Case. 





in the future to be unreasonable, the Commission 
has continuing scrutiny of the rate making process. 


As to the first reason, if this refers to complete stability 
over the life of the commitment, such a finding is in com- 
plete conflict with the rationale of Market Street Railway 
and Spiegel. If it refers to a failure of the ‘‘short'term”’ 
contract demand rate to deal with the variable peak day 
weather problem, we believe that this has been eee 
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As to the second reason, that the short term CD rate 
form would not encourage peak shaving, again, this is no 
answer to Market Street Railway and Spiegel. In fact, the 
Commission’s assertion with regard to peak shaving is 
contradicted by the testimony of Mr. Orton, a witness for 
United Fuel and Central Kentucky. He stated: 


‘<The use of a fairly high demand charge by itself 
(that is without the long term commitment) will ac- 
complish a good deal in this direction (the improve- 
ment of load factor), but the contract demand form of 
rate provides an even greater incentive to the distrib- 
uting company to level out its load not merely through- 
out each year but from year to year’’ (R. 300) 
(parenthesis added). 


For further reasons showing that the Commission is in 
error on this point, see our Application for Rehearing (R. 
6893-4). 

The third reason for approving the long term billing 
commitment, that the Commission has continuing jurisdic- 
tion over the rate making problem, also does not meet the 
requirements of Market Street Raihvay and Spiegel. In 
fact, it is apparent that the Commission has followed the 
prudent investment theory—in direct conflict therewith. 
Your Petitioners are presently being required by the order 
to enter into long term billing commitments, thus commit- 
ting themselves to current billing demand levels and pay- 
ments of demand charges, which may become far too high 
under changing future conditions. See also the conclusion 
of our Statement of Case, wherein we pointed out this 
necessity for the entering into of service agreements cov- 
ering a supply of gas and accordingly the necessity for 
entering into a CD service agreement. On the basis of such 
an order, it would appear that your Petitioners are pres- 
ently aggrieved and the public interest is in jeopardy. 
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Since the Commission generally approved the 'Exam- 
imer’s decision, we shall briefly answer his reason for 
overruling your Petitioners’ arguments. In substance, his 
reason was that your Petitioners would have effectively 
committed their resources if they had built facilities them- 
selves to manufacture the necessary gas supply, or if they 
had purchased from other Southwest suppliers. As to the 
latter, the rate forms of other Southwest suppliers are not 
in issue. Petitioners chose not to do the former for obvious 
economic reasons. Instead, they arrived at mutually satis- 
factory arrangements with Central Kentucky—with! which 
Central Kentucky is now dissatisfied. However, Central 
Kentucky was, is, and will be, under no compulsions, under 
the Natural Gas Act, to obtain a supply from the Southwest 
for your Petitioners. 





II. 


The Order Unlawfully Approved the Unilateral Imposition 
by Central Kentucky of the Long Term Billing Com- 
mitment for Minimum Demand Revenues, Contrary to 
the Respective Gas Service Agreements Between Your 
Petitioners and Central Kentucky and Without the 
Necessary Finding that Said Agreements Adversely 
Affect the Public Interest Under the Natural Gas Act. 

It is your Petitioners’ contention that the long term bill- 
ing commitment feature of the contract demand rate form 
is in conflict with the provisions of the existing Service 

Agreements between your Petitioners and Central Ken- 

tucky. These Service Agreements antedate by several 

years the original filing by Central Kentucky of the contract 
demand rate form. That being the case, that feature could 
only be put into effect (a) with the agreement of the pur- 
chaser, or (b) after a finding by the Commission that the 
provisions of the existing Service Agreements adversely 
affect the public interest, pursuant to United Gas Pipeline 
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Company v. Mobile Gas Service Corp., 350 U. S. 332 and 
Sierra Pacific Power Co. v. F. P. C., 350 U. S. 348. How- 
ever, neither was the concurrence of your Petitioners ob- 
tained, nor did the Commission make the requisite finding. 


1. Toe Lone Term Brurinc Commrrment Is in ConFuicr 

WITH THE Existing SERVICE AGREEMENTS. 

The existing Service Agreements between your Peti- 
tioners and Central Kentucky are requirements agree- 
ments. For example, Union’s contract with Central Ken- 
tucky provides that 


‘*Seller hereby agrees to sell and deliver, and Buyer 
hereby agrees to purchase and receive Buyer’s daily 
and annual purchase natural gas requirements, for 
resale.”? (See Items Q and R, respectively—R. 
5707-11.) 


The entire agreement, including the requirements provi- 
sions, are to be effective through 1965 (section 4). Thus, 
the commitment for supply is a long term one. 

In contrast, the commitment as to rate schedules, is for 
a short term, or open end. That section reads as follows: 


““Section 2. Rate Schedules. Natural gas delivered 
hereunder shall be paid for under Rate Schedule CK-1 
of Seller on file with the Federal Power Commission 
or any effective superseding Rate Schedules.’’ 


Thus, Central Kentucky could and did resort to § 4 of the 
Act to change the rate. (For CK-1 rate, see R. 129-30) 

We submit that the provisions for long term commitment 
as to supply and short term, or open end, commitment as 
to rates, do not permit Central Kentucky, within the pur- 
port of the Agreements, to substitute a rate form embody- 
ing a long term commitment as to rates as well. The 

1 Cincinnati Gas’ Agreement provides that Central shall supply its “daily 
and annual purchase natural gas requirements for resale not supplied by 
The Ohio Fuel Gas Company, but not less than sixty-five (65) percent of 


Buyer’s annual purchase requirements for resale.” Ohio Fuel is an affiliate 
of Central Kentucky. 
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Agreements contemplate a long term commitment as to 
supply only. | 

Moreover, Section 3 of the Agreements fixes the ‘General 
Terms and Conditions as those attached to rate schedule 
CK-1 on file with the Commission at the time the agreement 
was entered into. That section reads as follows: | 


““Section 3. General Terms and Conditions. This 
agreement in all respects shall be subject to|the ap- 
plicable provisions of Rate Schedule CK-1 and of the 
pertinent General Terms and Conditions attached 
thereto filed with the Federal Power Commission which 
are by reference made a part hereof.’’ 


We submit that the General Terms and Conditions may 
not be changed as to any purchaser without its consent, or 
without a finding by the Commission that the agreed on 
General Terms and Conditions adversely affect the public 
interest (Mobile and Sterra, supra). Yet, the long term 
billing commitment was proposed through a change in the 
General Terms and Conditions. (See section 10 in Addenda 
A to this brief or Exhibit 35.) Neither Cincinnati Gas 
nor Union has ever agreed to Central Kentucky’s proposed 
change of the General Terms and Conditions. 





2. Mosrre anp SreRRA Paciric. 


In Mobile Gas and Sierra, supra, one under the Natural 
Gas Act and the other under the similar provisions of the 
Federal Power Act, the Supreme Court held that where 
parties had contracted with one another as to rates which 
are subject to jurisdiction of the Commission, the agree- 
ment shall be binding unless abrogated by the Commis- 
sion upon a finding that it adversely affects the public 
interest. The effect of the decisions, as to contractual 
matters, is to deny to the jurisdictional companies ‘the use 
of section 4 of the Natural Gas Act, the section relating to 
filing, suspension and the collection of rates subject to 
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refund. However, the Commission may still proceed under 
section 5 upon proper complaint, etc. to fix rates after 
hearing. However, where such a contract is involved, the 
Commission may only act upon a finding that the provisions 
of the existing contract are adverse to the public interest. 
These standards are set forth in the conclusion of the 
Sierra Pacific case, supra, as follows: 


‘In such circumstances the sole concern of the Com- 
mission would seem to be whether the rate is so low 
as to adversely affect the public interest—as where it 
might impair the financial ability of the public utility 
to continue its service, cast upon other consumers an 
excessive burden, or be unduly discriminatory.’’ 


3. THe Commission Dm Nor Make Firnpines as TO THE 
ApversE AFFECT oF PETITIONERS’ SERVICE AGREEMENTS 
ON THE Pusiic INTEREST. 

We think it is clear that the Commission did not make 
the necessary findings that Petitioners’ existing Gas Serv- 
ice Agreements adversely affect the public interest. In 
fact, those Agreements were not even referred to in the 
Commission’s Order overruling Petitioners’ Application 
for Rehearing (See Addenda C or R. 6979), which was 
the point in the proceeding at which the Commission con- 
sidered Petitioners’ Contention. Indeed, as we shall see 
under Point IV, the Commission misconstrued the nature 
of Petitioners’ contention. Further, we submit that such 
findings cannot be made, in view of Point I, supra, and 
Point ITI, infra. 

It. 

The Order Unlawfully Approves the Extension of the Long 
Term Commitment for Demand Revenues to the Rev- 
enues and Assets of the Electric Operations of Your 
Petitioners. 

Cincinnati Gas and Union carry on substantial electric 
utility businesses as well as substantial gas businesses. 
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The gas and electric operations of each company are run 
as separate divisions of each company and are united in 
one corporation for purposes of administrative convenience 
only. The gas Service Agreements by which the long term 
billing commitments are implemented are to be executed 
by Cincinnati Gas and Union and, therefor, the respective 
commitments to Central Kentucky are to be corporate. 
If, for any reason and at any time, the retail gas operations 
of Cincinnati Gas do not produce revenues sufficient to 
enable the payment of the demand charges to Central Ken- 
tucky, revenues from its electric operation must be used to 
pay Central Kentucky if a default is to be avoided. If 
Cincinnati Gas should default, Central Kentucky could 
petition the courts for a receiver and the receiver would 
collect revenues from the gas and electric customers of 
Cincinnati Gas—to the end of paying Central Kentucky. 
In the event that sufficient gas or electric revenues were 
not forthcoming, the assets, gas and electric, of Cincinnati 
Gas would be sold to the highest bidder. | 
Consider the impact of the circumstances we have just 
related on an individual electric customer. He would be 
contributing to the payment of demand charges for a gas 
service that he had never used and from which he had 
received no benefit. If he knew his rights, he would peti- 
tion his Public Utilities Commission and ask to be relieved 
of paying for something he hadn’t purchased. Of the many 
eases holding that he has a remedy, it will suffice to quote 
from Municipal Gas Co. v. Public Service Commission 
(1919), 225 N. Y. 89, 121 N. E. 772, where Judge Cardozo 
spoke as follows: 





. That a company which sells gas may eoknatines 
sell electricity is one of the accidents of commerce. 
The fortuitous conjunction of two unrelated functions 
or activities does not change the rate of profit to be 
derived from the fulfillment or pursuit of either. The 
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defendants would have us say that the plaintiff, if it 
makes enough from electricity, must supply its gas 
for nothing. ... In fixing the price of electricity, the 
plaintiff is not entitled to recoup its losses upon sales 
of gas.... In this instance, the legislature itself has 
drawn the distinction, and fixed the unit to be regu- 
lated. It has regulated the gas business as something 
separate and apart. It might have established a rela- 
tion between the sale of gas and electricity. It has 
not chosen to do so. Neither business is an incident 
of the other. Neither has any relation to the other. 
Each bears its own burdens and enjoys its own priv- 
ileges. ...”’ 


Vis-a-vis Petitioners’ electric customers, the Commis- 
sion’s refusal to exclude the electric assets and revenues 
from the reach of the commitment of the gas Service 
Agreements, has placed Petitioners on the horns of a 
dilemma: (1) either pay the commitment with a subsidy 
from the electric operation and its customers (where gas 


revenues are insufficient) or, (2) refuse to so subsidize 
and risk jeopardizing electric service because of the re- 
celvership, levy and courthouse sale that would follow 
default. 

The gas supplies which are contracted for by Petitioners 
from Central Kentucky are not used for electric opera- 
tions. There is, accordingly, no relation between the 
amounts of gas purchased and the electric business. In 
fact, one of the provisions in Central Kentucky’s tariff 
prohibits any purchaser from using the gas as boiler fuel 
except in a very small amount, i.e. 2,000 Mcf on any one 
day. See item (b) of Addenda A. Neither of your Peti- 
tioners uses gas for boiler fuel in connection with the 
generation of electric energy. 


1. Petitioners’ Proposep Frxypinc Was Nor Rutep On. 


Accordingly, your Petitioners took Exceptions to the 
Commission from the Examiner’s Order on the ground 
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that the following language should be inserted at the end 
of Section 9.1 of the General Terms and Conditions (the 
section providing for the execution of the Service’ aed 
ment) : 


‘“provided, further that Buyer may, when it is — 
or expects to be engaged in any business other than 
the gas business, provide in said contract (1) that 
Buyer’s payments thereunder need be paid only from 
revenues received from its gas business, as distin- 
guished from revenues received from its other business 
or businesses, and (2) that, in the event that Seller ob- 
tains a judgment against Buyer arising from | obliga- 
tions under said contract and concludes ‘proceedings i in 
aid, and levy, of execution with respect thereof, only the 
assets of Buyer’s gas business shall stand as security 
therefor.’’ (R. 6763; See also 6797; for Sec. 9.1 see 
Original Sheet No. 31, Addenda A) i | 





| 

This proposed Finding was not even remotely men- 
tioned in the Order of May 11, 1956 (See Addenda B) and 
it was also ignored in the Order overruling your Peti- 
tioners’ Application for Rehearing (Addenda C) though it 
was asserted as a ground of error in that Application (R. 
6891). | 


| 
2. Law on ALLOCATION oF CosTs. 


One of the most fundamental rules on utility cost alloca. 
tion is that the cost of providing the service should, to the 
extent possible, be borne by the consumer who obtains the 
service. To that end various types of customers are! classi- 
fied and rate schedules are designed accordingly, generally 
with a lower rate to the customer whom it is cheaper to 
serve because of the relative quantity he takes, the load 
factor, ete. For example, United Fuel and Central Ken- 





1In the event that this Court should hold the long term billing com- 
mitment is unreasonable and approve the twelve month short term con- 
tract demand, your Petitioners would withdraw their objection to the 
extension of the commitment to the electric business. 
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tucky have one rate for their retail customers and another 
for their wholesale. The cost analysis may not always be 
precise and in the end the result is usually determined 
by expert judgment. Here, there are no such problems, 
the division is clear and precise—those who take electric 
service and those who take gas. There is, moreover, no 
reason to depart from the cost analysis and subsidize. If 
competition is too intense for the gas business to survive, 
certainly regulation should not prolong its demise at the 
expense of the electric customers. 

Many natural gas companies have non-jurisdictional 
businesses and the Commission has had to classify and 
allocate costs to the jurisdictional business so that the 
jurisdictional business neither subsidizes, nor is subsidized 
by, the non-jurisdictional. Over the years there have been 
many controversies over the methods employed and re- 
sults attained in such classifications and allocations. And 
this court has been an arbiter of many of them. However, 
we doubt that there has been serious disagreement with 
the theory we have discussed above, namely that each type 
of customer should pay only his share of the costs. The 
arguments have been concerning just what is his share. 
Probably the leading case in this field is Colorado Inter- 
state Gas Co. v. Federal Power Commission (1944) 324 
U.S. 581. At page 588, Mr. Justice Douglas speaking for 
the majority stated: 


‘“‘The function which an allocation of costs (includ- 
ing return) is designed to perform in a rate case of 
this character is clear. The amount of gross revenue 
from each class of business is known. Some of those 
revenues are derived from sales at rates which the 
Commission has no power to fix. The other part of the 
gross revenues comes from the interstate wholesale 
rates which are under the Commission’s jurisdiction. 
The problem is to allocate to each class of the business 
its fair share of the costs.’’ (Quoted by your Peti- 








| 
| 
| 
| 
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tioners for the Commission in their Exceptions [R. 
6798] and cited in their Application for sea 
[R. 6892].) 


We submit that here the classes of business involved, 
Le., gas and electric, are easily divisible and completely 
separate, To approve the extension of the long term bill- 
ing commitment to electric operations is to allocate'a share 
of the costs to the electric customers, a procedure cer- 
tainly not warranted under Colorado Interstate. 


3. Execrric Opzration Nor RESPoNSIBLE For Gas Costs. 

One of the important functions of the Contract Demand 
rate form is to ‘‘allocate’’ to each customer its fair share 
of the costs. Its purpose is entirely consistent with the 
statement just quoted from Colorado Interstate. | 

The testimony of witnesses for United Fuel and Central 
Kentucky showed that it was the increasing requirements 
of gas, not electric, customers which caused United Fuel 
and Central Kentucky to expand their facilities and enter 
into commitments so as to be able to meet those expanding 
requirements (R. 142-4, 164-3, 243). In fact, their inde- 
pendent expert stated the following as one of his standards: 





‘Secondly, the reasonableness of a rate form must 
be judged by the manner in which it distributes the 
cost of service among the different customers—does it 
impose costs on the customers who are responsible 
for such costs or does it impose upon all customers 
costs for which only certain ones are responsible?’’ (BR. 
282; for the application of this principle see R. 2956.) 





We submit that even on the basis of the case made by 
United Fuel and Central Kentucky, the contract demand 
rate form is unreasonable insofar as it extends the com- 
mitment to the electric customers of your Petitioners. 
These electric customers were and are not in any sense 


' 
! 








at 


responsible for the costs of service of United Fuel and 
Central Kentucky. 

In conclusion, we submit that the Commission’s failure 
to approve the substance of your Petitioners proposed 
finding (quoted above) to limit the commitment to the 
gas operations was not only a violation of Sec. 4(a) (and 
5) of the Natural Gas Act requiring rates and regulations 
pertaining thereto to be just and reasonable, but also a 
denial of substantive due process under the Federal 
Constitution. 


IV. 


The Commission Erred in Not Giving Your Petitioners an 
Answer to Their Contentions I, II and TI Above as 
Required by the Administrative Procedure Act and 
Procedural Due Process. 


Petitioners respectfully submit that their contentions, set 
forth under Points I, II and III of this brief and raised 
before the Commission,’ constitute material issues of law 
and should have received consideration from the Commis- 
sion. 


1. Pornt I. 


Petitioners contend that it is outside the scope of the 
Commission’s authority to attempt to insure economic 
values or guarantee minimum revenues to a natural gas 
company. Yet, that is precisely the purpose of the long 
term commitment. Petitioners argued this before the Com- 
mission, citing the Market Street Railway and Spiegel 
cases as authority for their position. Nevertheless, the 
Commission apparently gave this point no consideration 
and certainly expressed no opinion with respect thereto. 


2 Petitioners’ Exceptions to the Intermediate Decision and Memorandum 
of Supportin one (R. ne. et seq.) and in their Joint Application for 
Rehearing (R. 6891, et seq.) 


£0 


2. Pornt II. 


In its Order issued July 6, 1956, overruling Petitioners’ 
Application for Rehearing, the Commission describes (p. 
2) Petitioners as arguing that the Sierra Pacific and Mo- 
bile cases (1) ruled out consideration of the contract de- 
mand rate form by the Commission and (2) required the 
Commission to make findings with respect to Petitioners’ 
‘‘alternative proposals.’’ It is thus apparent |that the 
Commission entirely misconstrued Petitioners’ reasons for 
citing the Sierra Pacific and Mobile cases. Those cases 
support Petitioners’ contention that the Commission may 
not approve a unilateral change in the gas Service Agree- 
ments, without first finding that those Agreements in their 
original form are adverse to the public interest. Spe- 
cifically, Petitioners urge that the short term billing com- 
mitment feature combined with the long term supply 
contract, embodied in the original Agreement, must first 
be declared adverse to the public interest before the Com- 
mission may impose a different combination, ie., long term 
billing demand commitment and long term supply contract. 
No such finding or declaration has been made a the 
Commission. 

In fact, the Commission merely stated that 








. the proceedings in these dockets satisfy, i in sub- 
ice the requirements of Section 5 of a Natural 
Gas Act’? (Addenda C or R. 6977). 


| 
However, Sterra, supra, makes it abundantly clear that 
additional findings as to adverse affect on the public inter- 
est are required where agreements are sought to be 
unilaterally modified. | 


3. Pom III. 
Similarly, the Commission apparently failed to’ consider 
and certainly failed to state its reasons for rejecting (by 
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its silence) Petitioners’ request that their electric assets 
and revenues be excluded from the long term commitment 
under the Gas Service Agreements, That request was not 
presented by Petitioners as an ‘‘alternative proposal,’’ but 
rather as a material objection to the long term commit- 


ment for demand charges. 
bd & * a ? * 


Petitioners’ contentions and arguments in support 
thereof raise vital and material issues of law in that they 
attack Commission action which we submit, fosters private 
interests rather than the public interest, imposes a uni- 
lateral contract change absent the necessary findings, and 
burdens non-jurisdictional business enterprises with unre- 
lated contractual commitments. Failure of the Commis- 
sion adequately to discuss and rule upon these material 
issues in the Order issued May 11, 1956 and in the Order 
Denying Rehearing issued July 6, 1956, deprived Peti- 
tioners of the administrative due process guaranteed them 
not only by Section 8 of the Administrative Procedure Act 
(Act of June 11, 1946, Ch. 324, See. 7, 60 Stat. 241), but, 
also, by the due process clause of the Federal Constitution 
itself. 

Section 8(b) of the Administrative Procedure Act re- 
quires the Commission to set forth in its decisions ‘‘find- 
ings and conclusions, as well as the reasons or basis there- 
for, upon all the material issues of fact, law, or discretion 
presented on the record.’’ 

Under the Hope case, supra, the Commission’s order 
is to be ‘‘the product of expert judgment’’ 320 U. S. at 
602. Here, in view of the inadequacy of the Orders on the 
issues above described, it would appear that the expert 
judgment of the Commission was not exercised. 

We submit that the Commission did not meet the issues 
thus ‘‘flatly raised.’? See Greensboro-Highpoint Airport 
Authority v. Civil Aeronautics Board, ... App. D.C. ..., 
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231 F. (2d) 517. Your Petitioners have not received a 
‘‘plain answer’’ to their contentions. We think, as this 
court did in Greensboro-Highpoint, that we are *‘entitled 
to one.”’? An agency’s findings must be sufficiently definite 
to enable the courts to perform the task of judicial review. 
Spiegel v. Public Utilities Commission, 96 U. S. App. D. C. 
307, 226 F. (2d) 29, cert. denied, 350 U. S. 904. | 


CONCLUSION 


For all of the foregoing reasons, it is respectfully sub- 
mitted that this Honorable Court (1) reverse and hold for 
naught the Order of May 11, 1956 (see Appendix B) insofar 
as it approved (a) the long term billing commitment fea- 
ture of the contract demand rate form, and (b) the exten- 
sion of that feature to the assets and revenues | of your 
Petitioners’ respective electric, as distinguished from gas, 
operations and (2) grant such other and further |relief as 
may be just and equitable. | 





Respectfully submitted, 





Wa ter EK. Becxsorp, of 

Pecx, Suarrer & WitLiaMs, 
1604 First National Bank Bldg., 
Cincinnati 2, Ohio, | 


Ricaarp H. R#Ern, | 
Fourth and Main Streets, 
Cincinnati 2, Ohio, 

VALENTINE B. DeEarz, 
1001 Connecticut Ave., ¥. W. 
Washington 6, D. C., 

Attorneys for Your | 
Petitioners. 


November 23, 1956 
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(a) 
For the convenience of the Court (the full aati will 
be filed later), we shall append here: 
Addenda A: 


A composite copy of Central Kentucky’s FPC Gas Tar- 
iff, Fourth Revised Volume No. 1 (Central Kentucky’s 
Tariff being typical of United Fuel’s on the issue we 








raise), insofar as applicable to the contract demand issues, 
consisting of: 
SHEET NO. SOURCE | ‘PAGE 
First Revised No.7 Exhibit No. 35 (Filed by | 

letter of 9/30/54) | (db) 
Second Revised No. 8 Exhibit No. 47 | (c) 
First Revised No. 9 - |  (d) 
First Revised No. 10 a | (e) 
First Revised No. 11 ae | (f) 
Original No. 12 se | (g) 
Original No. 13 7 | (hb) 
Original No. 21 Exhibit No. 35 | (i) 
Original No. 31 sad (j) 
Original No. 32 at | (k) 
Original No. 33 - | 6 (1) 
First Revised No. 34 Exhibit No. 47 —— (m) 
Original No. 40 Exhibit No. 35 — (n) 
Original No. 41 ” (0) 
Original No. 42 9 — (p) 
Original No. 43 2 (q) 
Addenda B: | 


Findings and Order of the Commission Sus- 
taining Initial Decision of Presiding Ex- 
aminer issued May 11, 1956. (r) et seq. 

Addenda C: 


Order Denying Application for Rehearing and 
Requests for Stay, Issued July 6, 1956. (aa) et seq. 





(b) 


CENTRAL KENTUCKY 

NATURAL GAS COMPANY First Revised Sheet No. 7 
FPC GAS TARIFF Superseding 
FOURTH REV. VOL. NO. 1 Original Sheet No. 7 


RATE SCHEDULE CDS-1 
CONTRACT DEMAND SERVICE 
1. AVAILABILITY 

This Rate Schedule is available to any buyer (here- 
inafter called Buyer) for the purchase from Central 
Kentucky Natural Gas Company (hereinafter called 
Seller) of natural gas for resale including gas used by 
Buyer in its utility operations: 

(a) when Buyer’s pipe line or distribution system 
connects with Seller’s transmission pipe lines; 
and 

(b) when Buyer has executed a Service Agreement 
with Seller wherein Buyer agrees to purchase 
from Seller natural gas up to the Contract De- 
mand. 


This Rate Schedule is not available for the purchase 
from Seller of natural gas: 

(i) to be used by Buyer as boiler fuel in an amount 
exceeding two thousand (2,000) Mcf on any one 
day, or 

(ii) for resale for consumption as boiler fuel in an 
amount exceeding two thousand (2,000) Mcf on 
any one day by any one ultimate consumer. 

2. APPLICABILITY AND CHARACTER OF SERVICE 
Natural gas delivered by Seller to Buyer under this 
Rate Schedule shall be firm and shall not be subject to 
curtailment or interruption except as provided in Sec- 
tions 7, 11 and 12 of the General Terms and Conditions. 
3. RATE 
Monthly Demand Charge 
One Dollar and Eighty Cents ($1.80) per Mef of 
Billing Demand. 


Issued by: R. J. Ryder, Effective: November 1, 1954 
Vice President 


Issued on: October 1, 1954 


2 
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& 





(c) | 
CENTRAL KENTUCKY __ Second Revised Sheet No. 8 
NATURAL GAS COMPANY Superseding | 
FPC GAS TARIFF Substitute First Revised 
FOURTH REV. VOL. NO. 1 Sheet No. 8 | 


RATE SCHEDULE CDS-1 | 

(Continued) | 

Commodity Charge 

Twenty-seven and five-tenths cents (27.5¢) per Mef 

for all gas delivered. | 

4. MINIMUM MONTHLY BILL | 
The demand charge for the month. 

5. DETERMINATION OF BILLING DEMAND 

The Billing Demand for the month shall be the 

higher of: 

(a) the greatest day’s aggregate delivery of gas to 

Buyer at all Points of Delivery during the twelve 

(12) months period ending with the close of said 

billing month, provided that at points where vol- 

umes delivered to Buyer are determined monthly 

only, the greatest day’s delivery shall be assumed to 

be five per cent (5%) of the delivery during the 

billing month at such points, or 

(b) ninety per cent (90%) of the Contract Demand un- 

less initial service is being rendered to a Buyer for 

ultimate consumption in distribution areas not pre- 

viously served with natural gas, in which case this 

alternative shall not be effective during a develop- 

ment period consisting of the first ia (18) 

months of service, 


provided, however, that in no event shall the Billing 
Demand exceed the Contract Demand; and provided 
further that takes in excess of the contract demand in 
effect when such excess was taken shall not be considered 
as deliveries within the meaning of paragraph (a) 
hereof. | 
In the event of an abnormal loss of gas due to a break 
in Buyer’s facilities, the natural gas so lost shall not 
be included in determining the Billing Demand;' pro- 
vided, Buyer furnishes Seller satisfactory evidence of 
ee SPE OS er ne. ME 
| 
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(d) 
CENTRAL KENTUCKY 
NATURAL GAS COMPANY First Revised Sheet No. 9 
FPC GAS TARIFF Superseding Original 
FOURTH REV. VOL. NO. 1 Sheet No. 9 


RATE SCHEDULE CDS-1 
(Continued) 


the nature and volume of such abnormal loss and that 
such loss was not due to Buyer’s negligence. 
6. ADJUSTMENTS FOR UNDERDELIVERIES 

(a) In the event Seller on more than one day in any 
billing month, after the expiration of the development 
period, fails or is unable to delivery by more than three 
per cent (3%) or 100 Mef, whichever is greater, of the 
volume of gas which Buyer in good faith requested (but 
not in excess of the then effective Contract Demand), 
the Seller shall pay to Buyer for the difference between 
the volume of gas delivered on each such day and the 
volume of gas which Buyer in good faith requested on 
each such day $2.00 per Mef for the first three per cent 
(3%) of the requested volume or 100 Mcf, whichever 
is greater, and $5.00 per Mef for the remaining differ- 
ence; provided, that if Buyer and Seller enter into 
arrangements whereby Buyer will use peak shaving or 
other sources to meet underdeliveries by Seller, such 
penalty shall not apply. 

(b) The provisions of subparagraph (a) above shall 
not apply to any day on which such failure or inability 
by Seller to deliver results from the occurrence of a 
force majeure or the existence of a valid law, order, 
rule or regulation of a duly constituted authority having 
jurisdiction, as referred to in Sections 7 and 12, respec- 
tively of the General Terms and Conditions; provided, 
however, that on such days the billing demand for 
the billing month in which such days occur shall be 
reduced by a quantity equal to the quotient arrived at 
by dividing the aggregate of the differences between 
the volumes of gas delivered on such days and the vol- 
umes of gas which Buyer in good faith requested on 
such days by the number of days in said billing month. 

(c) If Seller on only one day in any billing month, 
after the expiration of the development period, fails or 
is unable to deliver by more than three per cent (3%) or 
100 Mef, whichever is greater, of the volume of gas which 
Buyer in good faith requested (but not in excess of the 
then effective Contract Demand), under circumstances 
not specifically provided for in subparagraphs (a) or (b) 
above, the billing demand for the billing month in which 
such day occurs shall be reduced by a quantity equal to 


(e) : 
CENTRAL KENTUCKY 

NATURAL GAS COMPANY First Revised Sheet No. 10 
FPC GAS TARIFF Superseding Original 
FOURTH REV. VOL. NO. 1 Sheet No. 10 | 


RATE SCHEDULE CDS&-1 : 
(Continued) | 
the quotient arrived at by dividing the dtffarenes be- 
tween the volume of gas delivered on such day and the 
volume of gas which Buyer in good faith requested on 
such day by the number of days in said billing month. 
7. ADJUSTMENTS FOR EXCESS TAKES | 
(a) If Buyer on more than one day in any billing 
month, after the expiration of the development period, 
shall have taken a volume of gas in excess of the Con- 
tract Demand by three per cent (3%) or 100 Mef, 
whichever is greater, then Buyer shall be billed and 
shall pay for volumes taken in excess of the Contract 
Demand on all days in the month in which Buyer shall 
have taken a volume of gas in excess of the Contract 
Demand by three per cent (3%) or 100 Mef, whichever 
is greater, at the rate of $2.00 per Mef for such volumes 
equal to three per cent (3%) of the Contract Demand 
or 100 Mef, whichever is greater, and at $5.00 per Mef 
for all volumes in excess thereof, in addition to the 
Commodity Charge therefor. | 
(b) If Buyer on only one day in any billing month 
shall have taken a volume of gas in excess of the Con- 
tract Demand by three per cent (3%) or 100 Mef, which- 
ever is greater, under circumstances not specifically 
provided for in subparagraph (a) above, then uyer 
shall be billed and shall pay for such volume taken i in 
excess of the Contract Demand at a rate per Mef: equal 
to the demand charge divided by the number of days i in 
the billing month, plus the commodity charge. | 
(c) The provisions of subparagraph (a) and (b) shall 
not apply to an Authorized Overrun pursuant to Rate 
Schedule AOS, except that in the event the Buyer on 
any day in which Seller has consented to an Authorized 
Overrun under Rate Schedule AOS takes a quantity of 
gas in excess of the sum of the Contract Demand and 
Authorized Overrun plus 3% of such sum or 100 Mef, 
whichever is greater, the volume in excess of the sum 
of the Contract Demand and the Authorized Overrun 
shall be considered as a take in excess of the Contract 
Demand under the provisions of subparagraph (a) or 
(b) of this Section. 
. HEAT CONTENT | 
Refer to Section 3 of the General Terms and, Con- 
ditions. 








(f) 


CENTRAL KENTUCKY 

NATURAL GAS COMPANY First Revised Sheet No. 11 
FPC GAS TARIFF Superseding Original 
FOURTH REV. VOL. NO. 1 Sheet No. 11 


RATE SCHEDULE CDS-1 
(Continued) 


9. MEASUREMENT BASE 
Refer to Section 2 of the General Terms and Con- 
ditions. 
10. GENERAL TERMS AND CONDITIONS 
All the General Terms and Conditions are applicable 
i ia Rate Schedule and are hereby made a part 
ereof. 


(g) 
CENTRAL KENTUCKY 


NATURAL GAS COMPANY | 
FPC GAS TARIFF | 
FOURTH REV. VOL. NO. 1 Original Sheet No. 12 


RATE SCHEDULE AOS : 
AUTHORIZED OVERRUN SERVICE © 
1. AVAILABILITY | 


This Rate Schedule is available to any buyer (herein- 
after called Buyer) for the purchase from Central Ken- 
tucky Natural Gas Company (hereinafter called Seller) 
of natural gas for resale, including gas used by Buyer 
in its utility operations, when Buyer is purchasing gas 
from Seller under Seller’s Rate Schedule CDS-1. 

This Rate Schedule is not available for the purchase 
from Seller of natural gas which, together with natural 
gas purchased under Seller’s Rate Schedule CDS-1 is: 

(a) to be used by Buyer as boiler fuel in an amount 

exceeding two thousand (2,000) Mef on a y one 
day, or 

(b) for resale for consumption as boiler fuel in an 

amount exceeding two thousand (2,000) Mef on 
any one day, by any one ultimate consumer. 


2. APPLICABILITY AND CHARACTER OF SERVICE 
Natural gas delivered by Seller to Buyer under this 
Rate Schedule shall be the specified volume of gas de- 
livered on any day in excess of the then effective Con- 
tract Demand under Seller’s Rate Schedule CDS-1 with 
respect to which Seller (through its Load Dispatcher) 
shall have first given its express consent. Such consent 
of Seller is limited to one day, and separate consents 
shall be required with respect to each and every y day in 
which gas is so taken. 

If Seller shall receive requests from more shal one 
Buyer for deliveries under this Rate Schedule on the 
same day and if in Seller’s judgment the ageregate of 
such requests exceed the gas available under this Rate 
Schedule, then Seller shall consent to all such Buyers 
taking hereunder volumes in excess of their respective 
then effective contract demands proportionate thereto, 
to the extent that Seller has adequate facilities avail- 
able for delivering such additional volumes. | 


. RATE 


Thirty-three and forty-two hundredths cents 38 42¢) 
per Mef for all gas delivered hereunder. 














(h) 
CENTRAL KENTUCKY 
NATURAL GAS COMPANY 
FPC GAS TARIFF 
FOURTH REV. VOL. NO. 1 Original Sheet No. 13 


RATE SCHEDULE AOS 


AUTHORIZED OVERRUN SERVICE 
(Continued) 


4, HEAT CONTENT 
Refer to Section 3 of the General Terms and Con- 
ditions. 
5. MEASUREMENT BASE 
Refer to Section 2 of the General Terms and Con- 
ditions. 
6. DELIVERY POINT 


The point or points of delivery for all gas to be de- 
livered by Seller to Buyer shall be at the same point 
or points of delivery specified in the Service Agreement 
covering service under the CDS-1 Rate Schedule of 
Seller. 


7. GENERAL TERMS AND CONDITIONS 
All the General Terms and Conditions, except Sections 
9 and 10 are applicable to this Rate Schedule and are 
hereby made a part hereof. 


@d 








(i) 
CENTRAL KENTUCKY 
NATURAL GAS COMPANY 
FPC GAS TARIFF | 
FOURTH REV. VOL. NO. 1 Original Sheet No. 21 


GENERAL TERMS AND CONDITIONS | 
1. DEFINITIONS 
1.1 The term “‘day’’ shall mean a period of twenty-four 
(24) consecutive hours, ending at 8:00 A.M. Hastern 
Standard Time. 
1.2 The term ‘‘billing month’’ shall mean the period 
elapsed between consecutive final monthly meter, read- 
ings and when referred to in terms of a calendar month 
shall mean that billing month the major portion of which 
occurs in said calendar month. 
1.3 The term ‘‘month’’ shall mean the period = 
at 8:00 A.M. Eastern Standard Time on the first ‘‘day’’ 
of the calendar month and ending at the same hour on 
the first ‘‘day’’ of the next succeeding calendar month. 
1.4 The term ‘‘Mcf’’ shall mean one thousand (1,000) 
cubic feet of gas. 
1.5 The term “‘ Btu’’ shall mean one (1) British thermal 
unit. 
1.6 The term “‘Contract Demand”’ shall mean the maxi- 
mum daily volume of natural gas which Seller shall at 
the time be obligated to deliver to Buyer and which 
Buyer shall at the time be entitled to receive from 
Seller. | 


. MEASUREMENT 
2.1 Unit of Measurement and Metering Base. The vol- 
umetric measurement base shall be one (1) cubic foot 
of gas at a pressure base of fourteen and seventy-three 
one-hundredths (14.73) pounds per square inch absolute 
(thirty [30] inches of mercury), a temperature base of 
sixty degrees (60°) Fahrenheit, (520° F. absolute) and 
without adjustment for water vapor content. To deter- 
mine the volume of gas delivered, factors such as those 
for pressure, temperature, specific gravity and devia- 
tion from Boyle’s Law shall be applied. 








Issued by: R. J. Ryder, 
Vice President 
Issued on: May 12, 1954 Effective: June 1, 1954 








(j) 
CENTRAL KENTUCKY 
NATURAL GAS COMPANY 
FPC GAS TARIFF 
FOURTH REV. VOL. NO. 1 Original Sheet No. 31 


GENERAL TERMS AND CONDITIONS 
(Continued) 

amount and with surety satisfactory to Seller, guaran- 
teeing payment to Seller of the amount ultimately 
found due upon such bills after a final determination 
which may be reached either by agreement or judgment 
of the courts, as may be the case, then Seller shall not 
be entitled to suspend further delivery of gas unless and 
until default be made in the conditions of such bond. 
8.3 Adjustment of billing errors. If it shall be found 
that at any time or times Buyer has been overcharged 
or undercharged in any form whatsoever under the pro- 
visions hereof and Buyer shall have actually paid the 
bills containing such overcharge or undercharge; then 
within thirty (30) days after the final determination 
thereof, Seller shall refund the amount of any such 
overcharge, and Buyer shall pay the amount of any 
such undercharge. In the event an error is discovered 
in the amount billed in any statement rendered by Seller, 
such error shall be adjusted within thirty (30) days of 
the determination thereof, provided that claim therefor 
shall have been made within thirty (30) days from the 
date of discovery of such error, but in any event within 
twelve (12) months from the date of such statement. 
If the parties are unable to agree on the adjustment of 
any claimed error, any resort by either of the parties to 
legal procedure, either at law, in equity or otherwise, 
shall be commenced within fifteen (15) months after 
the supposed cause of action is alleged to have arisen, or 
shall thereafter be forever barred. 


. SERVICE AGREEMENT 


9.1 Form of Service Agreement. Buyer shall enter into 
a contract with Seller under Seller’s standard Form of 
Service Agreement; provided, however, that a contract 
between Seller and Buyer which was in effect on the 
effective date of this tariff shall remain in effect and 
shall be considered as an executed service agreement to 
the extent that its provisions are not superseded by or 
in conflict with the provisions of this Tariff until such 
contract is replaced or superseded. 


Issued by: R. J. Ryder, 
Vice President 
Issued on: May 12, 1954 Effective: June 1, 1954 





(k) | 
CENTRAL KENTUCKY a 
NATURAL GAS COMPANY | 
FPC GAS TARIFF | 
FOURTH REV. VOL. NO. 1 Original Sheet No. 32 


GENERAL TERMS AND CONDITIONS | 
(Continued) 

9.2 Term. The period of time to be covered by the 
Service Agreement shall be determined by agreement 
between the parties but shall not exceed twenty (20) 
years; provided, however, that where the Service Agree- 
ment supersedes or cancels an existing contract, Seller 
may require that the term of the Service Agreement 
shall be not less than the unexpired portion of the term 
contained in the contract to be superseded or cancelled. 
Such Service Agreement shall continue from year to 
year after the expiration of the fixed term unless can- 
celled by either party at the end of any such yearly 
period by written notice given as prescribed in’ the 
Service Agreement but not less than six (6) months) prior 
to the proposed date of cancellation. 
9.3 Volumetric obligations and requirements. At the 
time of execution of the Service Agreement, Seller and 
Buyer shall agree upon the quantities of gas to be 
purchased and sold. 
9.4.Successors and assigns. Any company which shall 
succeed by purchase, merger or consolidation to the gas 
properties, substantially as an entirety, of Seller ‘or of 
Buyer, as the case may be, shall be entitled to the rights 
and shall be subject to the obligations of its predecessor 
in title under the Service Agreement; and either party 
may assign or pledge the Service Agreement under the 
provisions of any mortgage, deed of trust, indenture or 
similar instrument which it has executed or may execute 
hereafter; provided, however, such mortgage, deed of 
trust, indenture or similar instrument shall cover the 
properties of such party as an entirety; otherwise 
neither party shall assign the Service Agreement or any 
of its rights thereunder unless it first shall have ob- 
tained the consent thereto in writing of the other party. 
9.5 Waiver of default. No waiver by either party of any 
one or more defaults by the other in the performance 
of any provisions of the Service Agreement shall operate 
or be construed as a waiver of any future default or 
defaults, whether of a like or of a different character. 


Issued by: R. J. Ryder, | 
Vice President | 
Issued on: May 12, 1954 Effective: June 1, 1954 
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(Continued) 
10. CONTRACT DEMAND 

10.1 Establishment of Contract Demand. The amount 
of the Contract Demand shall be specified in the Serv- 
ice Agreement between Seller and Buyer. In the event 
Buyer has not entered into a Service Agreement with 
Seller wherein a definite daily volume is specified as the 
Contract Demand, then the effective Contract Demand, 
until changed as herein provided, shall be the maximum 
daily volume which Seller has notified Buyer it will be 
able to supply to Buyer, but not greater than the maxi- 
mum daily volume which Buyer has notified Seller it 
will require. 

10.2 Changes in Contract Demand. Changes in the 

Contract Demand shall be made in any one of the fol- 

lowing ways: 

(a) In the event Buyer shall desire to increase the 
then effective Contract Demand after the expira- 
tion of any development period, it shall, on or 
before March 15th in any year, notify Seller as to 
the total amount of such desired increase, and the 
date on which it desires such increase to become 
effective. Seller shall determine whether in its 
judgment, giving due consideration to its obliga- 
tions to all of its customers, it will have available 
gas supply and pipe line capacity adequate to de- 
liver such proposed additional volume of natural 
gas to Buyer on the date on which it desires such 
increase to become effective. 

Seller shall, by June 15th in any such year, notify 
Buyer whether or not it will be able to deliver 
such additional volume of natural gas to Buyer on 
the date specified by Buyer. In the event Seller 
notifies Buyer that it will be able to deliver such 
additional volume of natural gas, the increased 
Contract Demand shall become effective on the 
date specified by Buyer in its notice unless the 
parties shall mutually agree upon some other date. 


Issued by: R. J. Ryder, 
Vice President 
Issned on: May 12, 1954 Effective: June 1, 1954 
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GENERAL TERMS AND CONDITIONS | 
(Continued) 
If Seller determines that the requested additional 
supply of gas is not available, it shall use due dili- 
gence in an effort to obtain or cause to be obtained 
all authorizations, materials and additional gas 
supply from any reasonably available sources 
which may be necessary to enable it to deliver such 
proposed additional volume of natural gas to 
Buyer. 
In the event Buyer desires to decrease the then 
effective Contract Demand after the expiration of 
the development period, it shall on or before March 
15th in any year notify Seller of the total amount 
of such desired decrease and the date on which it 
desires such decrease to become effective.! The 
Contract Demand currently in effect shall never be 
decreased in any twelve (12) months’ period by 
more than five (5) per cent of the greatest Contract 
Demand previously at any time in effect and the 
aggregate amount of all such decreases made under 
the provisions of this Paragraph shall never ‘oper- 
ate to reduce the Contract Demand to less; than 
ninety (90) per cent of said greatest Contract De- 
mand previously at any time in effect. If the 
amount of the decreased desired by Buyer be in 
accordance with such limitations, then the de- 
creased Contract Demand shall become effective 
on the earliest date after the date specified in such 
notice prior to which for a twelve (12) months’ 
period, deliveries of natural gas on any day’ have 
not exceeded said reduced Contract Demand. 
In addition to the provisions of the preceding 
paragraph in this subparagraph (b), Buyer and 
Seller may mutually agree to reduce the Contract 
Demand to less than 90% of said greatest Contract 
Demand previously at any time in effect, provided 
that the capacity so released can be made avail- 
able to, and offset by, increases in the Contract 
Demands of other Buyers served by Seller or pro- 
vided Seller can, in its judgment, otherwise + aaa 
the released capacity. 
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FORM OF SERVICE AGREEMENT 


AGREEMENT made and entered into 
by and between CENTRAL KENTUCKY NATURAL 
GAS COMPANY, a Kentucky corporation, (hereinafter 
called Seller) and 
a 


corporation, (hereinafter called Buyer). 


WITNESSETH: That in consideration of the mutual 
covenants herein contained, the parties hereto agree as 
follows: 


Section 1. Gas to be Sold. Seller hereby agrees to sell 
and deliver, and Buyer hereby agrees to purchase and 


receive. 


Section 2. Rate Schedules. Natural gas delivered here- 
under shall be paid for under Rate Schedule 


Issued by: R. J. Ryder, 
Vice President 
Issued on : May 12, 1954 Effective: June 1, 1954 
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of Seller’s FPC Gas Tariff on file with the Federal Power 


Commission or any effective superseding Rate Schedules. 


Section 3. General Terms and Conditions. This agree- 
ment in all respects shall be subject to the applicable pro- 
visions of Rate Schedule __________ of Selller’s 
FPC Gas Tariff and of the pertinent General Terms and 
Conditions attached thereto filed with the Federal Power 
Commission which are by reference made a part hereof. 


Section 4. Term. This agreement shall become effective 
on _____________ and shall continue in effect 
until and thereafter from | year 
to year unless and until terminated by written notice given 
by either party. Such notice may terminate this soi aces 
OE tee es OF OE BEY 
thereafter and shall be given to the other party not less 
than _____+_=Ss———CCsérprior to the desired termina- 
tion date. 


Section 5. Delivery Point or Points. The delivery point 
or points shall be 


| 
| 





Section 6. Delivery Pressure. The maximum pressure 
at which Seller may be required to deliver gas hereunder 


Issued by: R. J. Ryder, | 


Vice President 


| 
Issued on : May 12, 1954 Effective: June 1, 1954 
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FORM OF SERVICE AGREEMENT 


AGREEMENT made and entered into 
by and between CENTRAL KENTUCKY NATURAL 
GAS COMPANY, a Kentucky corporation, (hereinafter 
called Seller) and 
a 





corporation, (hereinafter called Buyer). 


WITNESSETH: That in consideration of the mutual 
covenants herein contained, the parties hereto agree as 
follows: 


Section 1. Gas to be Sold. Seller hereby agrees to sell 
and deliver, and Buyer hereby agrees to purchase and 
receive. 


Section 2. Rate Schedules. Natural gas delivered here- 
under shall be paid for under Rate Schedule 


Issued by: R. J. Ryder, 
Vice President 
Issued on : May 12, 1954 Effective: June 1, 1954 
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of Seller’s FPC Gas Tariff on file with the Federal Power 
Commission or any effective superseding Rate Schedules. 





Section 3. General Terms and Conditions. This agree- 
ment in all respects shall be subject to the applicable pro- 
visions of Rate Schedule ____________ of Seller’s 
FPC Gas Tariff and of the pertinent General Terms and 
Conditions attached thereto filed with the Federal Power 
Commission which are by reference made a part hereof. 


Section 4. Term. This agreement shall become effective 
on ____———:Csé#aannd hall continue in effect 
until and thereafter from year 
to year unless and until terminated by written notice given 
by either party. Such notice may terminate this agreement 
a. OF On any eee: See 
thereafter and shall be given to the other party not less 
than _______.______ prior to the desired termina- 
tion date. | 


Section 5. Delivery Point or Powmts. The delivery point 
or points shall be 








Section 6. Delivery Pressure. The maximum pressure 
at which Seller may be required to deliver gas hereunder 


Issued by: R. J. Ryder, ! 
Vice President | 
Issued on : May 12, 1954 Effective: June 1, 
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Section 7. Notices. Notices to Seller under this agree- 
ment shall be addressed to it at Quarrier and Dunbar 
Streets, Charleston, West Virginia, and notices to Buyer 
Anall be GGaressed 10: 30 BC ees 

until changed by either party by 
written notice. 

Section 8. Cancellation of Previous Contracts. This 


agreement supersedes and cancels, as of the effective date 
hereof, the following contracts between the parties hereto 


for the sale of gas by Seller to Buyer, as listed below: 


Issued by: R. J. Ryder, 
Vice President 
Issued on : May 12, 1954 Effective: June 1, 1954 
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The parties hereto have accordingly and duly exceuted 
this agreement. 


CENTRAL KENTUCKY 
NATURAL GAS 
COMPANY 


a aes 


Attest 





Issued by: R. J. Ryder, 
Vice President 


Issued on: May 12, 1954 Effective: June 1, 1954. 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: JEnomEe K. KuyKenpatu, Chairman; 
Cuaupe L. Draper, Szasorn L. Dicspy and FReperick 
STvecx. 


In the Matters of 
UNITED FUEL GAS COMPANY 
and 
CENTRAL KENTUCKY NATURAL GAS COMPANY 


Docket Nos. G-2451 and G-5475 
Docket Nos. G-2450 and G-5476 


FINDINGS AND ORDER SUSTAINING INITIAL 
DECISION OF PRESIDING EXAMINER 


(Issued May 11, 1956) 


These are consolidated rate proceedings arising under 
Section 4 of the Natural Gas Act and involving our review 
of rate filings by United Fuel Gas Company (United Fuel) 
and Central Kentucky Natural Gas Company (Central 
Kentucky). At this juncture our review is limited to a 
determination of the justness and reasonableness of the 
contract demand (CD) rate form proposed by United Fuel 
and Central Kentucky.’ 

The rate filings in question are United Fuel’s FPC Gas 
Tariff, Fourth Revised Volume No. 1, filed on May 12, 


ona ramet of The poremnivee Gas Company, Cincinnati Gas & Electric 

pany, The Dayton Power & a Company, and The City of Cincinnati 
thie in terim determination was ited by our order issued October 29, 
1954, o the. question of rate form. A determination on the rate level of the 
rate increase filings of United Fuel and Central Kentucky will be made in 
@ second stage of the proceedings in these dockets. 





(s) 
1954, in Docket No. G-2451, and revised sheets filed on 
November 4, 1954, in Docket No. G-5475, and Central Ken- 
tucky’s FPC Gas Tariff, Fourth Revised Volume No. 1, 
filed on May 14, 1954 in Docket No. G-2450 and revised 
sheets filed on November 4, 1954, in Docket No. G-5476. 
The initial filings as subsequently amended became ef- 
fective, subject to refund, on November 1, 1954, and the 
revised filings became effective, subject to refund, on 
December 15, 1954. After extensive hearings and the filing 
of briefs, the Presiding Examiner issued his initial decision 
on the limited issue of rate form on January 18, 1956. 

In his decision the Presiding Examiner found that the 
CD rate forms of United Fuel and Central Kentucky are 
just, reasonable, nondiscriminatory and nonpreferential 
and should be applied to all of United Fuel’s and Central 
Kentucky’s firm jurisdictional sales. In this regard the 
Presiding Examiner’s decision departed from the request 
of United Fuel which, in its rate filing, had proposed that 
the CD rate form be made applicable only to Atlantic Sea- 
board Corporation, Central Kentucky, and The Portsmouth 
Gas Company. United Fuel had proposed that it continue 
the Limited Service (LS) rate form to its other two juris- 
dictional customers, Ohio Fuel Gas Company (Ohio Fuel) 
and The Manufacturers Light and Heat Company (Manv- 
facturers). At oral argument held before the Commission 
en banc on March 29, 1956, United Fuel acceded to the 
position of the Presiding Examiner and indicated its agree- 
ment to apply the CD rate form to Ohio Fuel and Manv- 
facturers. | 

Exceptions to the Examiner’s decision were filed by The 
Portsmouth Gas Company (Portsmouth), The Dayton 
Power & Light Company (Dayton), a group of Kentucky 
cities (customers of Central Kentucky), the Cincinnati- 
Kentucky group (consisting of Cincinnati Gas & Electric 
Co., The Union Light, Heat and Power Co., The City of 
Cincinnati, Ohio, and The Public Service Commission of 
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Kentucky), and the Commission’s staff, who opposed the 
CD rate form in various aspects. Upon consideration of 
the substantial evidence of the entire record we have de- 
cided to sustain the initial decision of the Presiding 
Examiner and approve the application of the CD rate form 
with respect to United Fuel’s and Central Kentucky’s firm 
jurisdictional sales. 

At the threshold we are met with the argument that our 
previous decisions in Opinion Nos. 258 and 258-A have 
already decided the issue of rate form adversely to the 
contentions of United Fuel, Central Kentucky, and the 
decision of the Presiding Examiner. This argument is, in 
substance, the same as that which was pressed upon us by 


motion of Portsmouth, Cincinnati Gas & Electric Company, - 


Dayton, Commission Staff Counsel, and others, at the close 
of the direct testimony in December, 1954. We held at 
that time that ‘‘the doctrine of res adjudicata has no appli- 
cation and we can only determine the relevant matters and 
issues involved under the circumstances in this case when 
we have a complete record before us.’’ We now have that 
complete record and base our decision upon the facts of 
record in these proceedings. 

There are two elements of the CD rate form which are 
of significance in our approval of the Presiding Exam- 
iner’s decision. As proposed by United Fuel and Central 
Kentucky the CD rate form does not change the basis of 
the commodity charge. It does, however, alter the method 
of determining the billing demand. The billing demand is 
based upon the actual demand of the customer on its peak 
day during the twelve months ending with the close of the 
current billing month, but the billing demand may not ex- 
ceed the contract quantity specified in the effective service 
agreement or be less than 90% of the contract quantity so 
specified. In this regard, the CD rate form differs from 
the LS or GS (General Service) rate forms which base the 








(a) ! 
billing demand upon the daily average of the monthly 
purchases instead of a predetermined contracted amount. 
The second element of importance is the term of commit- 
ment under the CD rate form. The customer company 
must agree to pay for at least 90% of the contract demand 
over the life of the service agreement, usually twenty 
years. The LS and GS rate forms contain no such 
commitment. | 

It is our purpose to adopt a rate form best adapted 
within the economic framework in which the applicant 
companies exist which will result in the optimum benefit to 
the ultimate consumers. Of course, such a determination 
must take into account the operating facts of United Fuel 
and Central Kentucky and give due consideration to the 
effect of the rate form upon the applicant companies and 
the intermediate distribution companies. With this |pur- 
pose in mind, the primary fact influencing our determina- 
tion is the magnitude of growth of the space-heating |load 
in the area served by the distribution customers of United 
Fuel and Central Kentucky. The record shows that not 
only has this space-heating load mushroomed in the jpast 
few years but also that the growth is continuing. Thus, 
fluctuations in annual demands by the ultimate consumers 
brought on by warm and cold years are reflected in similar 
fluctuations in annual demands of the distribution com- 
panies. These annual weather variations result in a “feast 
or famine’’ recovery by United Fuel and Central Kentucky 
of costs collected through demand charges. The CD rate 
form will tend to stabilize recovery of these costs. In our 
judgment, the CD rate form will result in control of peak 
demands by distribution company customers either by con- 
struction and use of peak-shaving facilities or other means 











2A customer company may reduce its contract demand in two successive 
5% stages as a matter of right. The tariff, also provides that the contract 
quantity can be reduced by further amounts ‘provided the capacity so released 
can be otherwise used. 
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available to them. The year-to-year stability of wholesale 
revenues and intensive use of the facilities of United Fuel 
and Central Kentucky will redound to the benefit of the 
ultimate consumers of the distributors. 

In understanding the reasons for our conclusion, a re- 
view of some of the salient features of the operations of 
United Fuel and Central Kentucky will be helpful. As the 
Presiding Examiner found, United Fuel has been one of 
the chief suppliers of natural gas to the Columbia Gas 
System. Approximately 80% of the total gas available to 
United Fuel is now southwestern gas coming either from 
Tennessee Gas Transmission Company or from Louisiana 
producers through Gulf Interstate Pipeline Company. 
Over 70% of United Fuel’s cost of service is attributable 
to this southwestern gas supply. 

United Fuel has five jurisdictional customers: Ohio Fuel, 
Manufacturers, Central Kentucky, Atlantic Seaboard (all 
four of which are affiliates in the Columbia Gas System) 
and Portsmouth. Among them, the jurisdictional customers 
take 90% of United Fuel’s annual sales. The nonaffiliated 
customer, Portsmouth, takes only about 1% of the juris- 
dictional sales. Central Kentucky, Atlantic Seaboard, and 
Portsmouth are primarily all requirements customers of 
United Fuel. On the other hand, Ohio Fuel and Manufac- 
turers have substantial sources of their own. In fact, they 
use United Fuel to take the swings on their high load- 
factor purchases from other pipeline companies. 

Central Kentucky is dependent upon United Fuel almost 
entirely for its gas supply, 90% of which it resells to eight 
jurisdictional customers in Kentucky. Like United Fuel, 
Central Kentucky has experienced a rapid growth in peak 
and annual jurisdictional sales in recent years. 

It is apparent that since both United Fuel and Central 
Kentucky make approximately 90% of their sales to juris- 
dictional wholesale customers that their revenue-producing 





(w) | 
position differs substantially from other affiliates of the 
Columbia Gas System which are primarily retailers. It 
is noteworthy that Atlantic Seaboard, also an affiliate in 
the Columbia Gas System which makes no retail sales, has 
operated under the CD rate form for several years, and 
its distribution company customers, such as ei Gm 

) 
e 





Gas Light Company and Baltimore Gas and Electric Com- 
pany, support the application for the CD rate form in t 
proceedings. 

The record shows that the design capacity of United 
Fuel and Central Kentucky is fully utilized only once in 
approximately every eight years. This capacity is installed 
on the basis of estimated peak demands of their customers 
which in turn, base their peak estimates upon cold weather 
conditions occurring, on an average, once in eight years. 

Obviously, under a rate form where billing demand is 
based upon actual use, United Fuel and Central Kentucky 
have no year-to-year protection from the fluctuations of 
their distribution company customers’ demands which | are 
geared to the weather.’ On the other hand, the CD rate 
form will afford United Fuel and Central Kentucky an 
assurance of recovery of demand costs regardless of! the 
effect of forces largely beyond their power to control.’ 

Yet, the CD rate form does not impose an undue burden 
upon the distribution company customers. Considerable 
leeway is granted in the 90% ratchet provision. Farther- 
more, the billing demand may be reduced to 81% of the 
contract amount nominated through two successive 5% re- 
ductions. (See, supra, footnote 2). Additionally, the uni- 
form application of the CD rate form to all qualified 
jurisdictional sales will reduce discrimination among - uch 
jurisdictional customers. 


se 








2To the extent of the jurisdictional sales, the CD rate form will tend to 
en 


shift the risk of weather variations from United Fuel and Central K pe 
to their jurisdictional customers. We shall give consideration as to the 
effect of the shift of risk in determining the rate of return in the second 
stage of these proceedings. 
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The second element in the CD rate form, the length of 
the term of commitment, also plays a part in our decision. 
A one-year or other short-term contract would defeat the 
purposes of the CD rate forms, since it would not minimize 
the effect of the year-to-year fluctuations in demand. It 
would neither stabilize earnings nor encourage use of peak 
shaving by the customers. We do not feel that a commit- 
ment over the life of the contract is unreasonable, par- 
ticularly when it is remembered that our scrutiny in the 
rate-making process is a continual one. 

We have carefully considered arguments advanced that 
Ohio Fuel and Manufacturers should be accorded different 
treatment in rate form and that they should be billed under 
the LS rate. The Presiding Examiner has set forth in 
detail the reasons why the CD rate form should be applied 
uniformly to all of United Fuel’s jurisdictional customers 
without allowance through rate form for a differential for 
accommodation by Ohio Fuel and Manufacturers. We spe- 
cifically affirm his findings in this regard. 

In affirming the decision of the Presiding Examiner, to 
the extent it is consistent with our findings herein, we wish 
to emphasize that our decision is based upon the grounds 
we have set forth above. It should not be inferred that our 
decision is dependent upon other grounds which may have 
influenced the Presiding Examiner. We have particular 
reference to the argument of the proponents of the CD 
rate form that the demand charge is meant to cover all 
fixed costs. The demand revenues accruing through the 
contracted billing demand charge will not assure United 
Fuel and Central Kentucky of coverage of all fixed costs 
incurred for the benefit of the customer companies. Al- 
though the allocation proceedings in these dockets are yet 
to be held, we can note here that our well-established 
method of allocation provides that many ‘‘fixed’’ costs are 
properly charged to the commodity component. Northern 
Natural Gas Co. v. F. P. C., 206 F. 2d 690; Opinion No. 225, 
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In the Matter of Atlantic Seaboard Corporation, Docket 
Nos. G-1384, et al., issued April 25, 1952. Obviously, the 
demand charge which finally results from the second stage 
of these proceedings will not reflect all fixed costs| of 
United Fuel and Central Kentucky. Of course the rate 
level, as well as the amount of the demand charge, awaits 
our further determination. | 
Consistent with our decision herein, customer companies 
should be permitted to negotiate new contract quantities 
under the contract demand rate form. 
For the reasons stated above, in addition to the findings 
of the Presiding Examiner not inconsistent herewith and 
based upon consideration of the substantial evidence! of 
the entire record, the Commission further finds: 


(1) Continued billing by United Fuel and Central Ken- 
tucky under rate forms previously prescribed does 
not give sufficient firmness to the demand charges 
nor provide for long-term commitments by the cns- 
tomers both of which are essential for continued 
financial stability of United Fuel and Central Ken- 
tucky; nor does such billing encourage use of peak 
shaving by the customers. Therefore, further use) of 
these rate forms would not be in the public interest. 

(2) The Initial Decision of the Presiding Examiner 
issued in these proceedings on January 18, 1956,| to 
the extent it is consistent with our findings set forth 
above, should be affirmed. 











The Commission orders: 


The Initial Decision of the Presiding Examiner, to the 
extent it is consistent with the findings herein, is sia il 
affirmed. 


By the Commission. Commissioner Draper dissenting. 


/s/ Leon M. Fuquay, 
Lzon M. Poqvar, 
Secretary. 
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In the Matter of 
UNITED FUEL GAS COMPANY 
and 
CENTRAL KENTUCKY NATURAL GAS COMPANY 


Docket Nos. G-2451 & G-5475 
Docket Nos. G-2450 & G-5476 


(Issued May 11, 1956) 
DraPer, Commissioner, dissenting: 

I cannot find in the record before us in these cases suffi- 
cient reason to reverse our prior actions which resulted in 
denial of the contract demand form of rate to these com- 
panies. (See also FPC Opinion No. 272 as to Manufac- 
turers Light & Heat Company and FPC Opinion No. 273 
as to Ohio Fuel Gas Company, both Columbia Gas System 
affliates of United Fuel and Central Kentucky.) It is not 
a matter of adherence to the doctrine of res adjudicata, it 
is simply that in my opinion the applicants herein have not 
sustained the burden of proof to support the change in rate 
form which is here requested. 


Cuavpe L. Drapes, 
Commissioner. 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: JERomE K. KuYKEnpALL, Chair- 
man; Seaporn L. Dicsy, Frepertck Srvueck and) Wu- 
tam R. Conno.e. 


In the Matters of 


UNITED FUEL GAS COMPANY 
and ! 
CENTRAL KENTUCKY NATURAL GAS COMPANY 


Docket Nos. G-2451 and G-5475 
Docket Nos. G-2450 and G-5476 


ORDER DENYING APPLICATIONS FOR REHEARING 
-AND REQUESTS FOR STAY 


(Issued July 6, 1956) 


On May 11, 1956, the Commission issued an order in 
these consolidated proceedings sustaining the initial deci- 
sion of the Presiding Examiner and approving the appli- 
cation of the contract demand (CD) rate form to sales of 
natural gas by United Fuel Gas Company (United Foel) 
and Central Kentucky Natural Gas Company (Central 
Kentucky) to their resale customers. Applications for. 
rehearing of our order were filed by The Portsmouth Gas 
Company (Portsmouth) on June 7, 1956; by The Cincin- 
nati Gas & Electric Company nd The Union Light, Heat 
and Power Company (Cincinnati G. & E. Co.) on June 8, 
1956; by the City of Cincinnati on June 11, 1956; and by 
The Dayton Power and Light Company on June 11, 1956. 
The applications of Cincinnati G. & E. Co. and the City 
of Cincinnati also included requests for stay of the Com- 
mission’s order. | 
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Preliminarily, we note that although Cincinnati G. & E. 
Co. and the City of Cincinnati, which filed substantially 
identical applications, requested a stay of the Commis- 
sion’s order, neither of them presented any facts demon- 
strating irreparable injury which it alleges will result from 
the issuance of the order. In any event, since we here 
reaffirm our approval of the contract demand rate forms, 
the requests for the stay should be denied. 

Additionally, both Dayton and Portsmouth argue that 
through the application of the doctrine of res adjudicata* 
we are powerless to reach a decision in this proceeding dif- 
ferent from that which we reached in our Opinion No. 258 
in Dockets Nos. G-1781 and G-2055 on a different record. 
It has been long established, however, that tht doctrine of 
res adjudicata has no application to the legislative action 
such as prospective rule-making by administrative bodies. 
Arizona Grocery Co. v. Atchison, Topeka & Santa Fe Ry. 
Co., 284 U. S. 370; St. Joseph Stock Yards Co. v. Umited 
States, 298 U. S. 38. 

In this case, a rule-making proceeding involving the .pre- 
scription of a form of billing to be applied in the future, 
we are not foreclosed in our action by the doctrine of res 
adjudicata or the fact that in a prior proceeding we reached 
a different conclusion. We are of the opinion, for the rea- 
sons set forth in detail in our order issued May 11, 1956, 
that the CD rate forms are just and reasonable, as applied 
to sales of natural gas by United Fuel and Central Ken- 
tucky to their resale customers. 

One other contention merits specific discussion here. It 
is argued that the decisions in United Gas Pipe Line Co. v. 
Mobile Gas Service Corp., 350 U. S. 332 and Sierra Pacific 
Power Co. v. F. P. C., 350 U. S. 348 rule out our considera- 


ough 
Dayton would reach the same result, theorizing t the Commission may 
= approve the ~ 7 in this proceeding because it rejected that rate 
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tion of the CD rate form in these proceedings. We do not 
agree. We have had recent occasion to pass upon a similar 
contention In the Matter of The Ohio Fuel Gas Company, 
Docket No. G-2281, order issued June 29, 1956. In| that 
order we stated that ‘‘It is our opinion that the Sierra 
Pacific and Mobile decisions do not require us, at this stage 
of the proceedings where we have a complete record before 
us, to undo the work of the last two and one-half years. 
Significantly, the Supreme Court modified the instructions 
o fthe Court of Appeals in the Siera Pacific case which 
would have required the Commission to begin anew; with 
a proceeding under Section 206 of the Federal Power Act 
(comparable to Section 5 of the Natural Gas Act).| The 
Supreme Court directed that (350 U. S. at 353): 


If the proceedings here satisfied in substance the re- 
quirements of § 206 (a), it would seem immaterial] that 
the investigation was begun as one into the reasonable- 
ness of the proposed rate rather than the existing 
contract rate. 








Here, the proceedings satisfy, in substance, the require- 
ments of Section 5 of the Natural Gas Act.’’ | 
Likewise, the proceedings in these dockets satisfy, in 
substance, the requirements of Section 5 of the Natural Gas 
Act.2 In this connection, it should be noted that our ap- 
proval of the CD rate forms in these proceedings is 
prospective from May 11, 1956. 
We have considered the other contentions urged by the 
several applicants for rehearing and find, either that they 
are not sufficiently material to warrant further discussion 
here, or that they have been fully considered and correctly 


2 Cincinnati G. & E. Co, also makes the argument that the Mobile and 
Sierra Pacific cases require the Commission to make findings with respect to 
alternative proposals suggested by it. Of course, the Commission has no 
duty to rule a all conceivable " sleernatives to the proposal of the |appli- 
cants. Nonetheless, it is clear from our Brepaus order of May 11, 1956, that 
we considered and rejected Cincinnati & E. Co.’s proposal to limit the 
contract demand rate form to a one-year or other short-term basis, 
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disposed of in our order issued May 11, 1956, in these pro- 
ceedings. Accordingly, in the light of the entire record and 
upon reconsideration of all the issues presented, we again 
conclude that our order issued May 11, 1956, correctly dis- 
posed of all material issues of fact, law and discretion 
presented, and that the relevant evidence provides sub- 
stantial support for our determination. 


The Commission finds: 


The applications for rehearing of our order issued 
herein on May 11, 1956, set forth no new facts and no 
principles of law which either were not fully consid- 
ered by the Commission when it adopted said order or 
which, having now been considered, warrant any 
change in or modification of such order. 


The Commission orders: 


The applications for rehearing of our order issued 


May 11, 1956, in these dockets filed by Portsmouth, 
Cincinnati G. & E. Co., City of Cincinnati and Dayton 
are hereby denied. 


By the Commission. 
/s/ Leon M. Fugquvay, 
Leon M. Fuquay, 
Secretary. 
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COUNTER STATEMENT OF 
QUESTIONS PRESENTED 


The aggregate of 16 questions which the various Peti- 
tioners and Intervenor state are presented in the three 
appeals here involved, can be restated as three: 


1. Were the Commission’s findings and conclusions, that 
Respondent Companies’ contract demand rate forms (the 
CD rates) were just, reasonable, nondiscriminatory and 
nonpreferential and that further use by Respondent Com- 
panies of the rate forms previously prescribed by the ‘Com- 
mission would not be in the public interest, supported by 
substantial evidence? 


2. Was it error of law for the Commission to hold that 
*‘the doctrine of res adjudicata has no application in the 
instant proceeding”? and to base its decision upon the facts 
of record in this proceeding? | 





3. Was it an unlawful abrogation of contracts for the 
Commission to approve, (for use prospectively from the 
date of the Commission’s order), the form of rate embodied 
in the contract demand rate schedules filed by Respondent 
Companies? 


The questions stated above encompass the various ques- 
tions stated by Petitioners and Intervenor as follows:| 


Case 13528 Case 13525 Case 13515 ~ 
eS. aS See See Sey 
Petitioner . Intervenor Petitioner Petitioner 
Question Portsmouth’s Dayton’s Dayton’s Cincinnati’s 
Stated Above Question Question Question Question 
1 3,4, 5 1,2 1,2 I,ILIV 
2 1 3 3 — 
3 2 4 II! 





Tirte Pace 
Counter STATEMENT OF QuESTIONS PRESENTED 


A. The Proceedings Below 
B. Business of Respondent Companies 
C. Changing Economies of the Gas Industry.... 


Table I—Effect of Changes in the Use and De- 
mand for Natural Gas 


D. Prior Rate Forms of Respondent Companies 
Proceeding at Docket No. G-440 


The Consolidated Proceedings of United at 
G-1781 and G-2055 


Consolidated Proceedings of Central at Dock- 
ets G-1791 and G-2056 


Proceedings at Dockets G-2274 (United) and 
G-2276 (Central) 


E. The CD Rate Form 
APPLICABLE STATUTES 

Excerpts from Sections 4 and 5 of the Act 
Summary oF ARGUMENT 


The Findings and Orders of the Commission Were 
Based Upon Substantial Evidence of Record.... 


The Law with Respect to the Scope of the Court’s 
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i 
i 





Parr A 


1, There Is Substantial Evidence of the Operating 
ene Financial Necessities Requiring the CD Rate: 
orm | 


(a) The Space Heating Load 
Its Growth 
Effect on Load Factor 
Extreme Peak Day Problem 
Design Peak vs. Actual Peak 


Space-Heating Load and Related Economic 
Problems 


The CD Rate Form Encourages Peak Shav- 


(b) Changed Sources of Gas Supply .......... | 
(c) Required Additional Facilities : 


(d) Necessity for an Orderly Recovery of Long- | 


Term Costs 


. There Is Substantial Evidence that the CD Rate | 


Form Is Just and Reasonable ................. i 


(i) The CD Rate Form Assesses Costs in Ac- | 
cordance with Customer Responsibility ... 


(ii) Billing Demands Based on Actual Peak 
Usage Result in Discrimination | 


(iii) Billing Demands Based on Average Day | 
Usage in the Peak Month Result in Dis- | 











(iv) 


Part B 
Presentation by Petitioners Before Commission... . 
Scheme of This Part B ................0...000.. 
Tue Portsmouts anp Dayton Briers ............. 


1. There Is Substantial Evidence to Support the 
Conclusion that the CD Rate Form Will Not 
Discriminate Against Portsmouth ........... 


(a) Portsmouth Will Be Limited in the Amount 

of Gas Which It Can Receive ............ 
(b) The Small ‘‘Margin of Error’? Argument 
(c) The Overrun Penalty Argument ......... 
(d) The Authorized Overrun Gas Argument. . 
(e) The Retail Argument .................. 


2. There Is Substantial Evidence to Support the 
Conelusion that the CD Rate Form Is Not Dis- 
criminatory. Because of United’s Affiliation 
WE ATEBEOMIOTE - as vo iav cs Sars care oneviewoa hee 


(a) Fixing of Contract Demands ............ 
(pb) "Ele Laem OF NGG. s diasev dese rereiaiaese 


Creomrmarr’s BRIeh 2. cnc conven ssiww wanscmewowswn 
1. The Commission’s Determination that the 
Long-Term Commitment Was Reasonable Is 
RN on aa wea enaltn Nee ne cal a wine ah egal cai wl ese 


(a) The Short Term CD Is Not Workable or 
EPMO ish ck cacao eh eek ihe Eee GLb ee 


(b) Cincinnati Has No Valid Precedent for Its 
PEED: ood aud we es eae hems whee eons 


2. The Commission Did Not Err in Not Limiting 
Seller’s Rights to Revenues and Assets of Cin- 
cinnati Gas Operations ..................... 


3. The Commission’s Orders Did Not Violate the 
Administrative Procedure Act .............. 


PAGE 
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(v) | 
| 
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Pornt II 


The Commission Did Not Commit an Error of Law 
in Holding That the Doctrine of Res Adjudicata 
Has No Application i in the Instant Proceedings ... 

Point III 

The Commission’s Approval of the CD Rate Form 


for United and Central Did Not Constitute an 
Unlawful Change in Pre-existing Rates 


1. The Mobile and Sierra Decisions Are Not Here 


Applicable 
(a) Central’s Rates to Cincinnati 
(b) United Fuel’s Rates to Portsmouth 
(c) Dayton’s Position 
2. Compliance with Sierra Decision 
ConcLusion 





APPENDIX TO RESPONDENT Companies’ BrieF 


Appendix A—Copy of Examiner Hall’s Decision, 


issued January 18, 1956 (R. 6453-6518) A-1 'to A-56 


Appendix B—Cincinnati Gas and Electric Company 
and Subsidiaries Companies—Growth In Space 
Heating Load 


Appendix C—The Dayton Power and Light Com: 
pany—Growth In Space Heating Load 


Appendix D—Gas Requirements of Dayton and Cin- 
cinnati Estimates vs. Actual 





Appendix E—Changed and Changing Conditions . | 


Appendix F—United Fuel Gas Company—Seasonal 
Variation in Daily Gas Sales 


Appendix G—Central Kentucky Natural Gas Com 
pany—Seasonal Variation in Daily Gas Sales. . | 
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Appendix H—Distribution of Risk 


Appendix I—United Fuel Gas Company—HEstimated 
Gas Requirements and Gas Supply for Central 
Kentucky Natural Gas Company, Atlantic Sea- 
board Corporation, and Portsmouth Gas Company 
on the 1954-55 Peak Day J-1 


Appendix J—Letter Agreements Extending Ports- 
mouth Contract, 1937 J-1, J-2, J-3 


Appendix K—Letter Agreements Extending Ports- 
mouth Contract, 1938 K-1, K-2 
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Definitions 


The following defined terms are used in this brief: 


United 


Central 


Respondent Companies 
Columbia 


Columbia Gas System 


Seaboard 


Manufacturers 
Ohio Fuel 
Portsmouth 
Baltimore 


Cincinnati Gas 


Union Light 


Cincinnati 


United Fuel Gas Company, a Reypontieat 
herein. 





Central Kentucky Natural Gas Company, 
a Respondent herein and a customer of 
United. 


United and Central, collectively. | 


The Columbia Gas System, Inc., the parent 
corporation of the group of operating com- 
panies known as the Columbia Gas‘ System. 


a group of operating conmente: owned 
by Columbia which operate an integrated 
natural gas system in the Appalachian 
area. Respondent Companies are |part of 
the Columbia Gas System. ! 


Atlantic Seaboard Corporation, a! subsid- 
iary of Columbia and a customer of| United. 


The Manufacturers Light and Heat Com- 
pany, a subsidiary of Columbia and a cus- 
tomer of United. 


' 


The Ohio Fuel Gas Company, an inter- 
venor before the Commission, a subsidiary 
of Columbia and a customer of United. 


Portsmouth Gas Company, located in 
Portsmouth, Ohio, a customer of United 
and a petitioner herein. 


Baltimore Gas and Electric oe 
wholesale customer of Seaboard and an in- 
tervenor before the Commission. | 


The Cincinnati Gas & Electric Company, a 
customer of Central and a petitioner herein. 


The Union Light, Heat and Power Com- 
pany, a customer of Central and ia peti- 
tioner herein. | 





The Cincinnati Gas & Electric Company 
and The Union Light, Heat and} Power 
Company, used collectively. 


i 
! 
! 
| 
| 








Commonwealth 


Dayton 


Kentucky Cities 


Washington 


CD Rate Form 


LS Rate Form 


Tennessee 


Gulf Interstate 


Commission 
Act 


Staff 


Examiner’s Decision 


Commission’s May 
Order 
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Commonwealth Natural Gas Company, a 
customer of Seaboard and an intervenor 
herein. 


The Dayton Power and Light Company, a 
petitioner and intervenor herein and a cus- 
tomer of Ohio Fuel. 


Cities of Lexington, Georgetown, Win- 
chester, Cynthiana, Paris, Irvine, Ashland, 
Covington, Newport, Ft. Thomas, Dayton, 
Bellevue, Ft. Mitchell, Cattlettsburg and 
Mt. Sterling, Kentucky, intervenors before 
the Commission. 


Washington Gas Light Company, a cus- 
tomer of Seaboard and an intervenor be- 
fore the Commission. 


The contract demand form of rate em- 
bodied in the CDS-1 Rate Schedules of 
United and Central, as approved by the 
Commission. 


The limited service form of rate embodied 
in the LS Rate Schedule of United as set 
forth in Exhibit 34 (R. 4600-38). 


Tennessee Gas Transmission Company, a 
major pipeline supplier of United. 


Gulf Interstate Gas Company, owner of a 
pipeline which transports gas for United 
from Louisiana to Kentucky. 


Federal Power Commission. 


The Natural Gas Act, as amended, 15 U.S. 
C.A. 9§717-717W. 


The Staff of the Commission insofar as 
it participated in the proceedings before 
the Commission. 


The Decision of Presiding Examiner Hall 
issued January 18, 1956 which, among 
other things, made findings approving the 
CD Rate Form, a copy of which is annexed 
hereto as Appendix A. 


The Commission’s Order of May 11, 1956 
sustaining the Examiner’s Decision, a copy 
of which is reproduced in the Addenda to 
Cincinnati’s Brief. 





3 
COUNTER STATEMENT OF THE CASE | 


The Commission proceedings brought here for review 
did not present the usual rate case. The proceedings did 
not deal with the dollars and cents amounts to be embodied 
in the rates of Respondent Companies (the rate level) or 
the underlying dollar amounts in rate base, or return or 
operating expenses which go to make up a ‘‘cost of service.”’ 
The proceedings dealt only with the form of the rates. 
The form which the Commission approved for the Respond- 
ent Companies to use for all their major wholesale custo- 
mers is the ‘‘contract demand’’ form of rate. 


The rate form that is in issue is not novel but has: been 
approved by the Commission for use by many natural gas 
companies. Under it, the demand charge specified in the 
two-part demand and commodity rate is related within 
specified limits to the maximum daily volume of gas speci- 
fied in the service agreement between the supplier and the 
wholesale customer. The selling company is bound to 
deliver and the customer company is entitled to receive this 
specified maximum daily volume (contract demand) on any 
day and on as many days as the customer calls for it for the 
term of the contract. The mechanics of determining the 
contract demand, of increasing and of reducing the contract 
demand, and the determination of the billing demand units 
to which the demand charge is applied, are all described in 
the Examiner’s Decision below (reproduced for the Court’s 
convenience as App. A hereto, pp. A-29-32). | 





A. The Proceedings Below 

In May 1954, Respondent Companies filed with the Com- 
mission new Tariffs. Such Tariffs raised questions of Rate 
Form and Rate Level. United’s Tariff embodied a CD 
(Contract Demand) Rate Schedule applicable to three 
wholesale customers, namely, Seaboard, Central and Ports- 
mouth and an LS (Limited Service) Rate Schedule appli- 
cable to its other two wholesale customers, namely, Ohio 
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Fuel and Manufacturers. Central’s Tariff embodied a CD 
(Contract Demand) Rate Schedule, applicable to all whole- 
sale customers except certain small customers. 


The Commission by order, pursuant to the authority 
of Section 4(e) of the Act (15 U.S. C. § 717¢(e)) suspended 
such tariffs until November 1, 1954, and made them the sub- 
ject of an investigation under that Section. On November 1, 
1954, the tariffs became effective subject to refund. 


Because the issue of Rate Form was of paramount con- 
cern not only to Respondent Companies, but to wholesale 
customers served directly and indirectly by Respondent 
Companies, the Commission saw fit to order a hearing on 
the limited issue of Rate Form, leaving to a subsequent 
phase of the proceedings the matter of Rate Level (R. 
6017-18). On December 1, 1954, hearings before the Pre- 
siding Examiner began. 


After Respondent Companies had presented their direct 
case in support of the Rate Form embodied in the Tariffs, 
Portsmouth moved that the Commission dismiss or reject 
the Tariff of United in question and that the Commission 
direct United to file tariff sheets not inconsistent with its 
prior Commission Opinions 258 and 258-A (R. 315-6); 
Cincinnati made a motion which in effect extended Ports- 
mouth’s motion to cover Central (R. 322-4). Dayton and 
the Commission Staff joined in the Motions (R. 328-9). 
Such Motions were based primarily on the theory that 
Opinions 258 and 258-A controlled and that the Respond- 
ent Companies had made no showing of changed condi- 
tions which justified a different result than had been ar- 
rived at in the prior proceedings. The Examiner cer- 
tified such Motions to the Commission (R. 6158-64). Re- 
spondent Companies filed an Answer to such Motions 
(R. 6165). By Order issued December 28, 1954, the Com- 
mission denied the Motions to Dismiss and fixed the date 
for the reconvening of the hearings (R. 6201-3). 
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| 
Thereafter, the hearings continued for an additional 35 
days,* during which all aspects of the matter were ex- 
haustively explored. The Examiner’s Decision (Appendix 
A hereto) considered and determined three points: 


1. Was the doctrine of res adjudicata raised by Ports- 
mouth, et al, applicable to administrative proceedings of 
this nature (App. A, p. A-14)? He concluded: | 


‘‘The Commission’s prior ruling that ‘the dobtrine 
of res adjudicata has no application’ makes these pro- 
ceedings de novo proceedings, giving the Examiner a 
free hand to decide the issues as they appear to him 
upon the basis of the extensive record made reflecting 
existing conditions’? (R. 6474; App. A, A-18). | 


2. Was it proper to have a CD Rate Form for three of 
United’s wholesale customers and an LS Rate Form for 
United’s other two wholesale customers, as filed by United, 
or was a uniform rate form for all five wholesale custom- 
ers appropriate? The Examiner concluded a uniform rate 
form for all five wholesale customers was appropriate and 
would be prescribed (R. 6482; App. A, A-25). 


3. Should the CD Rate Form or the LS Rate Form be 
applicable to United’s five wholesale customers? With re- 
spect to this, the Examiner’s Decision indicates that he 
gave specific consideration to: | 

(i) “the impact of the economic, financial and op- 
erating problems developing in United Fuel’s and; Cen- 
tral Kentucky’s businesses, and the necessary relation- 
ship thereof to the CD Rate Form being sought’’ (R. 
6498, R. 6482-96; App. A, pp. A-39; A-32-38); | 

(ii) the Commission’s prior Decisions (R. 6497-98; 
App. A, pp. A-38-40) ; 

(iii) the coanarits advanced by the oppositiog (R. 
6499-6510; App. A, pp. A-40-49); and 








*“The record covering 37 hearing days and testimony of nine witnesses 
consists of 4,399 pages of transcript, 51 exhibits and 22 items by reference.” 
Thereafter, main and reply Briefs were filed by the parties with the 
Examiner (R. 6460). | 
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(iv) the views of other wholesale customers of Co- 
lumbia Gas System who supported the CD Rate Form 
(R. 6511-14; App. A, pp. A-49-52). 


After this detailed consideration, the Examiner made 
findings (6) to (13), inclusive, in support of a proposed 
Order approving the CD Rate Form (R. 6516-17). It should 
be noted that the Petitioners had not raised before the 
Hearing Examiner the issue concerning the abrogation or 
change of pre-existing contracts. (Question 3 on p. (1), 
supra). Also, Cincinnati had not raised its ‘‘short-term’’ 
CD proposal (Cincinnati’s Brief, pp. 20-35). Except for 
these, the objections to the CD Rate Form which the Ex- 
aminer considered are substantially the same as those which 
Petitioners have raised again before this Court. 


Exceptions to the Examiner’s Decision and Supporting 
Memoranda of Law were filed by Portsmouth, Dayton, Cin- 
cinnati and the Staff (R. 6548-57; R. 6595-6743; R. 6750- 
6803; R. 6565-94) ; a day-long oral argument was held be- 


fore the full Commission (R. 4416-4564) ; and the Commis- 
sion issued its Findings and Order, dated May 11, 1956 (R. 
6838-44), which is reproduced in Cincinnati’s Addenda to 
its Brief. The Commission’s Order evidenced fully the fac- 
tors upon which the Commission’s judgment and conclusion 
were based. The Commission found: 


‘‘Ror the reasons stated above, in addition to the 
findings of the Presiding Examiner not inconsistent 
herewith and based upon consideration of the substan- 
tial evidence of the entire record, the Commission 
further finds: 


‘*(1) Continued billing by United Fuel and Cen- 
tral Kentucky under rate forms previously prescribed 
does not give sufficient firmness to the demand 
charges nor provide for long-term commitments by 
the customers both of which are essential for con- 
tinued financial stability of United Fuel and Central 
Kentucky; nor does such billing encourage use of 
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peak shaving by the customers. Therefore, further 
use of these rate forms would not be in the| public 
interest. 


‘¢(2) The Initial Decision of the Presiding Exam- 
iner issued in these proceedings on January 18, 1956, 
to the extent it is consistent with our findings set 
forth above, should be affirmed.’’ (R. 6844) | 





Applications for Rehearing on the May Order were filed 
by Portsmouth, Cincinnati, the City of Cincinnati, and Day- 
ton (R. 6873-6948). By Order issued July 6, 1956 (a copy 
of which is appended to Cincinnati’s Brief), the Commission 
again considered and rejected the arguments of Portsmouth 
and Dayton concerning the application of the doctrine of 
res adjudicata; the Commission also considered and re- 
jected the arguments that the recent Decisions of the Su- 
preme Court in United Gas Pipeline Company v. Mobile 
Gas Service Corporation—350 U. S. 332 (February, | 1956) 
and Sierra Pacific Power Co. v. F.P.C.—350 U. 8. 348) (Feb- 
ruary, 1956) precluded the Commission’s consideration of 
the CD Rate Form in these proceedings (R. 6976-78). 


Clearly, all parties were afforded ample opportunity to 
be heard (Respondent Companies presented three witnesses, 
Dayton three, Cincinnati one, Commonwealth one, and the 
Commission Staff one) and the matter had long and careful 
consideration by the Examiner and Commission. Thus, the 
conclusions and findings of the Commission approving the 
CD Rate Form must be sustained if supported by se aa 
tial evidence. 








B. Business of Respondent Companies 


The Respondent Companies are part of the snitedeated 
natural gas system known as the Columbia Gas System. 
The scope of the business of Respondent Companies and 
the Columbia Gas System is set forth in the Examiner’s 
Decision (App. A, pp. A-5 to 13). | 


Respondent Companies are engaged solely in the natural 
gas business. Logically, it is to their interest that the nat- 
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ural gas business, including that of wholesale customers 
such as Cincinnati, Portsmouth and Dayton, expand and 
prosper. It is equally important to Respondent Companies 
and their wholesale customers that the expansion and 
growth of such business be on a sound basis, recognizing 
the public interest of maintaining reasonable rates and a 
strong competitive position with other fuels and forms of 
energy, including electric energy. Thus, the Respondent 
Companies’ evidence was developed to show in great 
detail that such Tariffs were in harmony with the present 
economics of the natural gas industry and would promote 
an orderly and economically sound growth, all of which is 
in the public interest. 


C. Changing Economics of the Gas Industry 


A brief background of fundamental changes taking place 
in economies of the gas industry is essential to an under- 
standing of the issues presented by this proceeding. 


While prior to World War II gas was a desirable fuel 
for space heating, it was a premium fuel in most areas. 
In the Appalachian area served by Respondent Companies, 
the natural gas was obtained from local production, both 
by United and by independent producers from whom United 
purchased. 


After World War II, the growth in the demand for gas 
increased at an unprecedented rate. This resulted from the 
generally expanding and more prosperous economy, but pri- 
marily because the price of natural gas for space heating 
became in many sections less than the price of less con- 
venient competitive fuels. (R. 138-9) 


This change in the use of natural gas had several im- 
portant ramifications: 


1. The use of gas became more highly seasonal, re- 
flecting the use of gas for space heating during the winter 
season. (R. 143) 
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2. The peak demand for gas fluctuates almost directly 
with the severity of temperatures. Planning has to be based 
upon having an adequate gas supply for the coldest tem- 
perature which might reasonably be expected to occur (the 
so-called ‘‘design peak day’’). 


3. The total volume of gas to meet market requirements 
has increased at an accelerated rate. 


(The above statements are illustrated by the data 
from the record herein set forth in Table 1 on the 
opposite page; the growth in the space heating load 
of Dayton and Cincinnati, which growth is generally 
typical of the Appalachian area, is shown in Appen- 
dices B and C to this Brief; and the fluctuations be- 
tween the volumes required if the design peak day 
were experienced and the actual peak day volumes are 
illustrated by comparing lines 4 and 5 and lines 20 and 
21 of App. D hereto.) © 


4. The Appalachian production was not adequate to meet 
the increasing demands for gas. Thus, ever-increasing vol- 
umes of Southwest gas have been contracted for and are 
being transported by high pressure pipelines from the 
Southwest to the market areas of the Northeast. 


5. In order to obtain Southwest gas, it has been neces- 
sary for buyers to enter into long-term gas purchase con- 
tracts which carry enormous fixed financial obligations 
both annually and over the life of the contract. (R. 143) 
The economics of the pipeline industry are based upon a 
showing of long-term gas supply contracts with producers 
and long-term gas sales contracts with distribution com- 
panies. Such showings of economic feasibility are required 
to obtain the necessary financing and to obtain a certificate 
of public convenience and necessity from the Commission 
pursuant to Section 7 of the Act. 


: 
ta 


| 


| 
| 
! 
| 
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6. The economic impact of such changes in the source 
of gas and of the increased facilities necessary to handle 
same, as detailed under Point I of the Argument herein, 
make necessary a rate form wherein revenues are geared 
to the nature of those costs, rather than merely to the 
incidence of sales (R. 244). | 
D. Prior Rate Forms of Respondent Companies 
The above described changes in the economics of the 
gas industry necessitated a reconsideration by Respondent 
Companies of the adequacy and propriety of rate forms 
which were developed prior thereto. Therefore, for an 
understanding of the Rate Form Issue presented in! this 
case, it is essential to review briefly the prior Rate Forms 
of Respondent Companies. | 


Proceeding at Docket No. G-440: 


The Commission’s initial exercise of rate jurisdiction 
over Respondent Companies was the result of an extended 
investigation in a proceeding at Docket G-440. By Order 
dated January 10, 1947, the Commission approved Rate 
Schedule U-1 of United, which included a demand charge 
of 90¢ per Mcf applied to billing demands based on the 
greatest day’s delivery during the 12 months ending with 
the close of the current billing month, except deliveries 
between April 1 and October 31 were not to be used to in- 
crease the billing demand (R. 129, 283). A similar Rate 
Form with a $1.20 demand charge was prescribed for Cen- 
tral (R. 129, 285). The operation of this Rate Form is 
illustrated on page 4 of Cincinnati’s Brief. It should be 
noted that it was based upon the actual use of capacity on 
the maximum day during the preceding 12 months period. 








This Rate Form was prescribed when the spectacular 
growth in the space heating business was just beginning 
with the resulting changes in the economics of the business. 
Consequently, for two reasons the G-440 Rate Form did not 
meet the present conditions of the business. (See App. A, 
p. A-28, n. 21.) : 
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First, it would fail to recover capacity costs when, be- 
cause of warm weather, the actual peak day requirement is 
substantially less than the volumes for which capacity had 
been provided and capacity costs incurred. (R. 244) 


Second, the G-440 Rate Form did not recognize the new 
character of obligations assumed by United to supply its 
customers’ gas requirements. In order to obtain Southwest 
gas, United had to commit itself to substantial long-term 
obligations with very high minimum financial commitments, 
as well as to substantial investments in long-lived facilities. 
(App. A, hereto, p. A-36.) However, their customers did 
not incur any correlative long-term obligation to Respon- 
dent Companies. 


Accordingly, commencing in 1950, Columbia Gas System 
companies began to file Tariffs embodying a CD Rate Form. 
The initial proceeding—Docket Nos. G-1175 and G-1384 (re 
Seaboard)—culminated in Opinion 225, issued April 25, 
1952, wherein the Commission approved a CD Rate Form 
for a Columbia Company. (R. 247-8) 


The Consolidated Proceedings of United at G-1781 and 
G-2055 


G-1781. In the summer of 1951, United filed a Tariff 
which included a CD Rate Form. This Tariff, which be- 
came effective February 6, 1952 and continued until Febru- 
ary 14, 1953, was the subject of investigation and hearing 
at Docket G-1781. 


G-2055. This proceeding involved United’s Tariff which 
was effective from February 15, 1953 to February 28, 1954. 
The Tariff included a CD Rate Form. The G-2055 filing 
was necessary in order to obtain higher rate levels than 
were included in the G-1781 filing. 


These proceedings were consolidated for hearing. 


The Commission issued Opinions 258 and 258-A in these 
proceedings. In Opinion 258-A the Commission stated that 
it was: , 
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| 
‘‘aware that the form of rate here prescribed may not 
be entirely satisfactory and therefore require further 
consideration****.’’ (See App. A hereto, p. A-16) 
Both Opinions were unsatisfactory to United and Appli- 
cations for Rehearing and Reconsideration were filed to 
both. In connection with Opinion 258-A, United also sought 
a reopening of the record to make a showing on the basis 
of actual experience during the time when the rate was 
in effect, to-wit: February 15, 1953 to February 28, 1954. 


By Order dated January 21, 1954, the Commission re- 
opened the record in Docket G-2055 for further evidence. 
By Order issued February 5, 1954, it approved a settlement 
of Docket G-2055 negotiated between United, various inter- 
venors, and the Staff without prejudice to future positions 
which they might take (R. 5083-88). See also App. A, p. 
A-16. This settlement increased the demand charge to $1.00 
per Mef with the billing demand based on the average daily 
usage during the peak month, as distinguished from the 
G-440 Rate Form where the billing demand was based upon 
peak day usage. The settlement did not allow the CD Rate 
Form. | 


Consolidated Proceedings of Central at Dockets Gix701 
amd G-2056 


These two dockets involved Tariffs of Central, siti 
included a CD Rate Form, which were effective from Febru- 
ary 17, 1952 through February 28, 1954. These dockets 
were terminated by Commission order dated March 26, 1954, 
which approved a settlement negotiated between Central, 
the various intervenors, and the Staff. This settlement did 
not provide for approval of the CD Rate Form, but the set- 
tlement was made without prejudice (R. 5090-91). 








Proceeding at Dockets G-2274 (United) and G-2276 
(Central) 

These involved Tariffs, which included a CD Rate his 
effective from March 1, 1954 to October 31, 1954. Because 
of the short period involved and because the issue of Rate 
Form would undoubtedly be considered in the current: pro- 
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ceedings which were initiated on May 12, 1954, these mat- 
ters were terminated by orders dated May 13, 1954 and 
July 1, 1954, respectively, approving settlements negoti- 
ated between the companies, various intervenors, and the 
Staff on a dollar basis and without prejudice as to Rate 
Form (R. 5092). 


E. The CD Rate Form 


The CD Rate Form involved in this Appeal is described 
in detail in the Examiner’s Decision, Appendix A hereto 
(pp. A-28-32). Likewise, we do not disagree with the 
description of the CD Rate Form as set forth on pp. 6 and 
7 of Cincinnati’s Brief, except that we disagree with cer- 
tain inferences sought to be conveyed in the first sentence 
of the first full paragraph on p. 7.* 


Under the argument below we will show the relationship 
between the CD Rate Form and the operating and financial 
problems which necessitate such Rate Form and the rea- 
sonableness thereof as between Seller and Buyer. How- 
ever, this Statement of the Case would be incomplete if it 
did not reiterate that there is ‘‘nothing novel about a 
CD rate form’’ (App. A, p. A-28). Seaboard, whose opera- 
tions are most similar to Central’s, has had a CD Rate 
Form since 1950 (approved in Opinion 225); Home Gas 
Company, a subsidiary of Columbia, whose operations are 
similar to Central’s, had its CD Rate Form approved by 
Commission Opinion 272. Moreover, customers of Seaboard 


* As will be more fully developed in the argument, while the contract quantity 
is initially based on “estimates,” such estimates are determined by reliable 
estimating procedures developed over many years; such estimates as reflected 
in the contract demand quantity become real operational facts—long-term 
contracts for gas supply are made in reliance thereon; facilities are certifi- 
cated pursuant to Section 7 of the Act by the Commission on the basis of the 
showings reflecting such contract demands; literally millions of dollars are 
invested in facilities designed to obtain the gas for and to move to market 
the contract demand. 


Likewise, the phrase, “except for narrow limits,” does not accurately 
describe the 10% reduction in the contract demand which the buyer may 
make as a matter of right. A 10% reduction in Cincinnati’s CD of 364,600 
Mcf planned for the wimter of 1954-55 (see App. D hereto, 1. 20), is 36,400 
Mcf. To move this volume of gas to Cincinnati requires a substantial invest- 
ment in capacity. According to Exh. 36 (R. 4678), Central expended over 
$1 million dollars in December, 1951 to increase the peak capacity to Cin- 
cinnati by 36,500 Mcf. Central’s supplier, United, also had to make substan- 
tial investments in facilities to provide this capacity. | 
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have operations similar to the Petitioners herein.; Wash- 
ington and Lynchburg Gas Company, like Portsmouth, are 
engaged solely in the gas business as retail distribution 
companies. Baltimore Gas & Electric Company, like Cin- 
cinnati and Dayton, is a combination gas and electric com- 
pany and is a retail distributor of gas. | 


The Commission was able to take sahiteiebeatin notice 
of the fact that there are many Tariffs on file with it which 
provide for minimum demand charges based upon the max- 
imum daily quantity (contract demand) specified in the 
service agreement. For example, Columbia Gas System 
companies purchase the major portion of their Southwest 
gas supply under contract demand rate forms of Tennessee, 
Panhandle Eastern Pipe Line Company, Texas Eastern 
Transmission Corporation and Texas Gas Transmission 
Corporation. Likewise, Algonquin Gas Transmission Com- 
pany’ s General Service Rate Schedule provides that the 
minimum bill shall be based upon the maximum daily quan- 
tity specified in the service agreement. Companies such as 
Boston Consolidated Gas Company, Hartford Gas Company 
and New Haven Gas Company buy under this Schedule. 





Tennessee sells under a Contract Demand Rate Schedule 
to Louisville Gas and Electric Company. Texas Eastern’s 
General Service Rate Schedule has a minimum demand 
charge based on the maximum daily quantity. The Borough 
of Chambersburg, Pennsylvania, New York and Richmond 
Gas Company aa Public Service Electric and Gas Com- 
pany of New Jersey buy under this Schedule. Texas Gas 
has a General Service Rate Schedule which, in so far as its 
demand billing arrangements are eonsemned, is very similar 
to the Respondents’ cD Rate Form. Transcontinental Gas 
Pipeline Corporation’ s Contract Demand Rate Schedules 
provide a minimum bill on an annual basis equal to the de- 
mand charge on 100% of the contract quantity plus a mini- 
mum commodity charge based on 65% of the contract quan- 
tity. Among others, Brooklyn Borough Gas Company, The 
Brooklyn Union Gas Company, South Jersey Gas Sona, 
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have operations similar to the Petitioners herein. | Wash- 
ington and Lynchburg Gas Company, like Portsmouth, are 
engaged solely in the gas business as retail distribution 
companies. Baltimore Gas & Electric Company, like Cin- 
cinnati and Dayton, is a combination gas and electric com- 
pany and is a retail distributor of gas. | 


| 


The Commission was able to take administrative notice 
of the fact that there are many Tariffs on file with i which 
provide for minimum demand charges based upon the max- 
imum daily quantity (contract demand) specified! in the 
service agreement. For example, Columbia Gas System 
companies purchase the major portion of their Southwest 
gas supply under contract demand rate forms of Tennessee, 
Panhandle Eastern Pipe Line Company, Texas Eastern 
Transmission Corporation and Texas Gas Transmission 
Corporation. Likewise, Algonquin Gas Transmission Com- 
pany’s General Service Rate Schedule provides that the 
minimum bill shall be based upon the maximum daily quan- 
tity specified in the service agreement. Companies such as 
Boston Consolidated Gas Company, Hartford Gas Company 
and New Haven Gas Company buy under this Schedule. 





Tennessee sells under a Contract Demand Rate Schedule 
to Louisville Gas and Electric Company. Texas Eastern’s 
General Service Rate Schedule has a minimum demand 
charge based on the maximum daily quantity. The Borough 
of Chambersburg, Pennsylvania, New York and Richmond 
Gas Company and Public Service Electric and Gas Com- 
pany of New Jersey buy under this Schedule. Texas Gas 
has a General Service Rate Schedule which, in so far as its 
demand billing arrangements are concerned, is very similar 
to the Respondents’ CD Rate Form. Transcontinental Gas 
Pipeline Corporation’s Contract Demand Rate Schedules 
provide a minimum bill on an annual basis equal to |the de- 
mand charge on 100% of the contract quantity plus a mini- 
mum commodity charge based on 65% of the contract quan- 
tity. Among others, Brooklyn Borough Gas Company, The 
Brooklyn Union Gas Company, South Jersey Gas Company, 
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The Philadelphia Gas Works Company and Elizabethtown 
Consolidated Gas Company buy under these Rate Sehedules. 


Applicable Statutes 


Excerpts from Sections 4 and 5 of the Act 
(15 U.S.C. §717 (c) and (d)) 


“Sec. 4(c) Under such rules and regulations as the Com- 
mission may prescribe, every natural-gas company shall 
file with the Commission, within such time (not less than 
sixty days from the date this act takes effect) and in such 
form as the Commission may designate, and shall keep open 
in convenient form and place for public inspection, sched- 
ules showing all rates and charges for any transportation 
or sale subject to the jurisdiction of the Commission, and 
the classifications, practices, and regulations affecting such 
rates and charges, together with all contracts which in any 
manner affect or relate to such rates, charges, classifications, 
and services. 


“(d) Unless the Commission otherwise orders, no change 
shall be made by any natural-gas company in any such 
rate, charge, classification, or service, or in any rule, regu- 
lations, or contract relating thereto, except after thirty 
days’ notice to the Commission and to the public. Such 
notice shall be given by filing with the Commission and 
keeping open for public inspection new schedules stating 
plainly the change or changes to be made in the schedule or 
schedules then in force and the time when the change or 
changes will go into effect. The Commission, for good 
cause shown, may allow changes to take effect without re- 
quiring the thirty days’ notice herein provided for by an 
order specifying the changes so to be made and the time 
when they shall take effect and the manner in which they 
shall be filed and published. 


“(e) Whenever any such new schedule is filed the 
Commission shall have authority, either upon complaint of 
any State, municipality, or State commission, or upon its 
own initiative without complaint, at once, and if it so 
orders, without answer or formal pleading by the natural- 
gas company, but upon reasonable notice, to enter upon a 
hearing concerning the lawfulness of such rate, charge, 
classification, or service; and, pending such hearing and 
the decision thereon, the Commission, upon filing with such 
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schedules and delivering to the natural-gas company af- 
fected thereby a statement in writing of its reasons for 
such suspension, may suspend the operation of such sched- 
ule and defer the use of such rate, charge, classification, or 
service, but not for a longer period than five months beyond 
the time when it would otherwise go into effect: Provided, 
* « ”? 


“Sec. 5. (a) Whenever the Commission, after a hearing 
had upon its own motion or upon complaint of any 'State, 
municipality, State commission, or gas distributing’ com- 
pany, shall find that any rate, charge, or classification de- 
manded, observed, charged, or collected by any natural-gas 
company in connection with any transportation or sale of 
natural gas, subject to the jurisdiction of the Commission, 
or that any rule, regulation, practice, or contract affecting 
such rate, charge, or classification is unjust, unreasonable, 
unduly discriminatory, or preferential, the Commission 
shall determine the just and reasonable rate, charge, classi- 
fication, rule, regulation, practice, or contract to be 'there- 
after observed and in force, and shall fix the same by order: 
Provided, however, That the Commission shall halve no 
power to order any increase in any rate contained in the 
currently effective schedule of such natural gas company on 
file with the Commission, unless such increase is in accord- 

ance with a new schedule filed by such natural gas company ; 
‘ but the Commission may order a decrease where existing 
rates are unjust, unduly discriminatory, preferential, other- 
wise unlawful, or are not the lowest reasonable rates.’’ 
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Summary of Argument 


The proceedings here on review dealt only with the form 
of the rates (as distinguished from the level of the rates). 
The basic issue here on review, therefore, is whether there 
was substantial evidence to support the Commission’s find- 
ings: first, that the CD Rate Form was just, reasonable, 
non-discriminatory and non-preferential and that further 
use by Respondent Companies of the Rate Forms previ- 
ously prescribed by the Commission would not be in the 
public interest. 


Point I—Substantial Evidence 
A. It is without dispute in the record that: 


(i) the growing space heating load has introduced 
great fluctuations in peak days sales as a result of 
fluctuations in temperature, and; 


(ii) during the same period when sales have be- 
come more highly variable because of fluctuations in 
temperature, the Respondent Companies’ costs, par- 
ticularly for Southwest gas, have become more rigid 
and long-term in nature. 


From the record as a whole it is clear that the CD Rate 
Form (as generally used by a large segment of the natural 
gas industry) is a reasonable means of recognizing the 
financial and operating necessities brought about by the 
aforementioned changes in the business of Respondent 
Companies. 


B. That the CD Rate Form of the Respondent Com- 
panies was just and reasonable as between the Respondent 
Companies and their customers is evidenced primarily by 
(i) the considerable leeway provided for in the CD Rate 
Form, and (ii) the relatively small percentage of the fixed 
costs recouped through the demand component. The record 
contained evidence, including that of wholesale customers 
who supported the CD Rate Form, that it is reasonable 
between customers and it results in less discrimination be- 
tween wholesale customers than would result under pre- 
viously prescribed rate forms. 


a 
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C. The arguments of Portsmouth and Dayton concern- 
ing the possible discrimination against Portsmouth and the 
impropriety of a CD Rate Form for United because of 
affiliation with its major wholesale customers is without 
any factual support; as the Examiner found, the argu- 
ments are based on ‘‘possibilities’’ rather than ‘‘probabili- 
ties’’; if they should oceur, the Commission can, in the 
exercise of its continuing jurisdiction, take appropriate 
action. 


D. Cincinnati objected to the long-term commitment 
involved in the CD Rate Form. There was positive evi- 
dence that a long-term assurance was essential to Respond- 
ent Companies. Moreover, the argument developed by Cin- 
cinnati in support of its contention is without aa and 
without legal support. 


Point II—Res Adjudicata 


The principal argument advanced against the CD Rate 
Form has been that the Commission was bound by its 
Opinions 258 and 258-A, which had denied the CD) Rate 
Form to United in a previous proceeding. The Commission 
specifically considered this argument and properly de- 
termined that it would consider the question of the pro- 
priety of the CD Rate Form on the basis of the full record 


made before it in this proceeding. 


Point I1J—Pre-Existing Contracts 


Petitioners have attempted to bring the contracts of 
Cincinnati and a pre-existing contract of Portsmouth within 
the doctrine of the Mobile and Sterra Cases decided by the 
Supreme Court in February, 1956. The theory of |Peti- 
tioners’ argument on the Mobile and Sierra Cases is wholly 
inconsistent with their position that the Commission should 
have ordered a continuance of the Opinion 258 Rate Form 
which was different than the pre-existing contracts relied 
upon. It is our position that the Mobile and Sierra Cases are 
not applicable to the Cincinnati contracts and obviously can- 
| 
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not be applicable to a contract with Portsmouth no longer in 
existence. Assuming for the sake of argument, however, 
that such cases apply, the Commission has made the neces- 
sary findings pursuant to Section 5 so as to support the 
alleged changes in rate form. 


POINT I 


The Findings and Orders of the Commission Were 
Based Upon Substantial Evidence of Record. 


Portsmouth’s Points III, IV and V, Dayton’s Points I 
and I, as an Intervenor, Dayton’s Points I and Il, as a 
Petitioner, and Cincinnati’s Points I, III and IV are essen- 
tially an attack upon the Commission’s orders on the 
ground that they are not supported by substantial evidence. 


The two ultimate findings of the Commission are, first, 
that the CD Rate Forms are just, reasonable, non-discrimi- 
natory and non-preferential (Finding 13 of the Examiner’s 
Decision) and second, that further use of the rate forms 
previously prescribed would not be in the public interest 
(Finding 1 of the Commission’s Order of May 11, 1956). 
There were many subsidiary findings in support of these 
ultimate findings. It is submitted that such ultimate and 
subsidiary findings are all supported by substantial evi- 
dence. 


The Law with Respect to the Scope of the Court’s Review 


In view of this Court’s extensive experience as a re- 
viewing tribunal of orders of the Commission, it seems un- 
necessary to burden the Court with a lengthy discussion of 
the scope of its powers to review orders of the nature in- 
volved in this proceeding. 


Clearly, where the findings of the Commission as to facts 
are supported by substantial evidence, such findings ‘‘shall 
be conelusive’’ (Section 19(b) of the Act). This statutory 
limitation on the scope of the Court’s powers of review 


; 
| 
| 
| 
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was stated as follows by the Supreme Court in FPC v. 
Natural Gas Pipeline Company of America, 315 US 575, 
586 (1942) : | 


| 
‘“‘Tf the Commission’s order, as applied to the facts 
before it and viewed in its entirety, produces no arbi- 
trary result, our inquiry is at an end.... The! courts 
are required to accept the Commission’s findings if 
they are supported by substantial evidence.’’ ! 


Whether a rate form is ‘‘reasonable’’ involves a ques- 
tion of fact and, accordingly, the Commission’s determina- 
tion that a particular rate form is ‘‘reasonable’’ cannot 
be disturbed if there is substantial evidence to support the 
finding: Cincinnati, New Orleans and Texas Pacific Rail- 
way Co. v. I.C.C., 162 US 184, 196 (1896); Texas Pacific 
Railway Co. v. I.C.C, 162 US 197, 238 (1896) ; Illinois Cen- 
tral Railway Co. v. I.C.C., 206 US 441, 454 (1907) ; Arkansas 
Lowmsiana Gas Company v. City of Texarkana, 96F (2d) 
179, 186 (8th Cir., 1938). 


Finally, a finding that a rate form is not ‘‘unduly dis- 
criminatory”’ also involves a question of fact for the Com- 
mission and the Commission’s finding with respect to such 
fact can not be disturbed where supported by substantial 
evidence: Interstate Commerce Commission v. Alabama 
Midland R. Co., 168 US 144, 170 (1897); Pennsylvania 
Company v. U. S. 236 US 351, 361 (1915) ; United States et 
al. v. Chicago Heights Trucking Co., 310 US 344, 352 (1940) ; 
Michigan Consolidated Gas Co. v. Panhandle Eastern Pipe- 
line Co., 173 F 2d 787, 789 (1949). | 


In view of this limitation on the Court’s power lof re- 


view, the argument under this Point I will be divided into 
two parts: Part A will show that there was substantial 
evidence to support the ultimate and subordinate findings 
contained in the Examiner’s Decision and the Commission’s 
Orders, and Part B will demonstrate the lack of merit in 
the arguments advanced in the Opening Briefs to the} effect 
that the findings are not supported by substantial evidence. 
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Part A 


There is substantial evidence in the record which shows 
that: 


(i) there are valid operating and financial necessi- 
ties which justify the CD Rate Form;* and 


(ii) the CD Rate Form satisfies the two broad prin- 
ciples by which its justness and reasonableness are to 
be tested: (1) it produces fair results between the 
seller and its customers, and (2) it does not unduly 
discriminate against any customer or class of cus- 
tomers (R. 165, 281, 1593-4). 


This substantial evidence included the detailed direct testi- 
mony and exhibits sponsored by Respondent Companies’ 
witnesses: Mr. Ryder, a vice-president, and a policy wit- 
ness (R. 114-210) ; Mr. Loomis, a vice-president of Colum- 
bia and a policy witness (R. 226-265) ; Mr. Orton, formerly 
Director of Public Utilities of the New York State Public 
Service Commission and now an independent consultant 
(R. 268-314). We will discuss the substantial evidence with 
respect to these two matters in order. 


1. There Is Substantial Evidence of the Operating and Finan- 
cial Necessities Requiring the CD Rate Form 


The record shows that the end of World War II marked 
the advent of a rapid and still continuing expansion of the 
Respondent Companies and Columbia Gas System. Colum- 
bia Gas System annual deliveries increased from 232,000,000 
Mef in 1946 to an estimated 633,000,000 Mef in 1955; United’s 
total sales have tripled in the last ten years; Central’s total 
sales have also almost tripled since 1947 (R. 235, 4567, 
4582). This expansion resulted primarily from the soaring 
use of gas for space-heating. Such expansion wrought sev- 
eral fundamental changes in the character of the Respon- 





*“Tf natural gas rates are intelligently to be regulated, we must fit our 
legal principles to the economy of the industry and not try to fit the industry 
to our books”, Mr. Justice Jackson, F. P. C. v. Hope Natural Gas Company, 
64 S. Ct. 281, 51 PUR (NS) 193, 228 (1944). 
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dent Companies’ businesses which necessitate the CD Rate 
Form. 


(a) The Space Heating Load 


Its Growth. In the area served by Columbia Gas Sys- 
tem, gas heating is being installed in a majority of the 
new houses and many ‘older homes are converting to 
gas. This is graphically illustrated by the experience of 
Cincinnati and Dayton. Since 1945 Cincinnati’s space heat- 
ing saturation (being the ratio of space heating customers 
to “total gas customers) has surged from 6% to 44% (App. 
B hereto). Dayton has acquired 52,200 space heating cus- 
tomers in the four years commencing in 1951, or more than 
the number of space heating customers it had acquired 
from the date of the inception of its business to ‘the end 
of 1950. It now has a space heating saturation of 66% (see 
App. C). Further, the estimates of future increases in 
the peak day requirements of Dayton and Cincinnati (see 





App. E hereto) indicate that the growth in space’ heating 
load will continue. | 


Effect On Load Factor.* The space heating |load is 
highly seasonal and, therefore, results in a very low load 
factor usage of facilities. In the summer, no gas is sold for 
space heating, except under very unusual temperature con- 
ditions. The effect of this seasonal character upon'the use 
of a supplier’s facilities is illustrated in App. G hereto. To 
meet the possible requirements of its markets on the coldest 
winter day, Central must have capacity available for 455,000 
Mef; the requirements of the average August day are 62,000 
Mcf—a ratio of 7 to 1 (see also App. F). Based| on the 
data in App. D hereto, the load factors of Cincinnati and 
Dayton have declined from 54% and 49%, respectively, in 
1949 to 44% and 40%, respectively, in 1954. This is the 
result of adding space heating load. In other words, there 
is ample evidence that the increasing saturation of space 





*The term “load factor” as generally used in the gas industry means the 
ratio of average daily deliveries to maximum or peak day deliveries. | 
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heating has the effect of reducing the load factor usage of 
the high cost transmission, storage and production facih- 
ties required to provide the peak day capacity. It logically 
follows that a result of declining load factor will be to 
tend to increase unit costs.* Thus, the increasing space 
heating load and its adverse effect upon load factor becomes 
an important factor in appraising the need for the CD Rate 
Form in order to further the public interest. 


Extreme Peak Day Problem. Like other domestic gas 
service, space heating is considered a utility function. Thus, 
suppliers must be prepared to meet the maximum demands 
of ultimate consumers. Gas use for space heating rises and 
falls in almost direct proportion to the severity of the 
temperature, although wind and solar radiation have 
some significance upon demand. For example, Cincinnati’s 
witness testified that on the basis of its then space heating 
load it requires 5,000,000 cubic feet of gas for each degree 
day deficiency (R. 3364). 


Thus, while winter space heating load is generally high, 
extreme demands are experienced on the day of extreme 
low temperature. (See Appendices F and G hereto for 
graphic illustrations of the difference between the peak day 
requirements and the average day requirements during 
the peak month.) The undisputed fact that the average day 
requirements during the coldest winter month are approx- 
imately 25% to 30% less than the peak day requirements 
is of the utmost significance. The wholesale customers 
require that Respondent Companies be ready to deliver 
the peak day—not the average day—requirements. The 
Respondent Companies’ planning, both for gas supply 
and for facilities, must be on the basis of the peak day 


*For example, if a line costing a million dollars had a maximum daily 
capacity of 10,000 Mcf, at 50% load factor it would transport 1,825,000 Mcf 
per year (5,000 x 365 days); at a 30% load factor it would transport only 
1,095,000 Mcf (3,000 x 365). If the annual fixed charges for return, taxes 
and depreciation and maintenance expense for such line amounted to 20% 
of the investment, or $200,000, at a 50% load factor the unit cost for fixed 
charges would be approximately 11¢ per Mcf; at the 30% load factor such 
unit cost would be 18¢ per Mcf. 
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and not average day requirements. This undisputed 
fact constitutes part of the substantial evidence why the 
determination of billing demands on the average day basis, 
as prescribed in the Commission’s Opinions 258 and, 258-A 
were not appropriate and could result in substantial dis- 
criminations between customers. | 
Design Peak vs. Actual Peak. A retail distribution com- 
pany must plan to meet the requirements of its markets 
on the coldest day which might be reasonably anticipated. 
Columbia Gas System plans to be able to meet the estimated 
demands of its own retail markets at the lowest tempera- 
ture which, on the average, may be expected to occur once 
in ten years. This is referred to as the ‘‘design peak day’’. 
Dayton’s design peak day is on the assumption of a mean 
temperature for 24 hours of 0°. (R. 4695). This temper- 
ature (or lower) has been experienced only once in the past 
seven winters (App. D hereto, line 10). Cincinnati’s ‘‘de- 
sign peak day’’ also is on the assumption of a 0° mean 
temperature (R. 3454). This temperature has not been 
experienced in the last seven years although it has been 
approached on two occasions (App. D hereto, line 26). 
It is undisputed in the record that this type of planning 
based on an assumed design day temperature is appropri- 
ate. However, it is inherent in such planning that in 
many years the actual peak day usage will fall fan short 
of design peak day requirements for which capacity has 
been provided by the supplier (R. 244). This situation 
will become more critical as space heating saturation in- 
creases. 


Appendix D hereto, lines 9 and 25 show: 





(i) Dayton’s actual requirements on the peak day 
of the last seven winters have for the most part been 
substantially less than its estimated requirements; in 
six of the seven winters the variation exceeded 13% ; in 
two of the seven winters the variation exceeded 20%. 


(ii) Cincinnati’s actual requirements on the peak 
day of the last seven winters have, in all cases, been 
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less than the estimated requirements; in four of the 
seven winters the variation was 13% or more.* 


This experience, namely, the increasing discrepancy be- 
tween (1) the estimated peak day (design peak day) require- 
ments, for which facilities and gas supply have been pro- 
vided and costs incurred by Respondent Companies and (2) 
the actual requirements dependent upon the temperature 
actually experienced, was part of the substantial evidence 
before the Commission showing a necessity for a minimum 
demand revenue based on the contract quantity rather than 
the actual usage (R. 244). This undisputed evidence sup- 
ports the Commission’s finding that, because of the mush- 
rooming growth in the space heating load, these ‘‘annual 
weather variations result in a ‘feast or famine’ recovery 
by United Fuel and Central Kentucky of costs collected 
through demand charges. The CD rate form will tend to 
stabilize recovery of these costs.’’ (See p. (u) of Addenda 
to Cincinnati’s Brief.) 


Space-Heating-Load and Related Economic Problems. 
The Commission had before it substantial evidence that the 
space heating load poses important economic problems— 
particularly the effect upon rates of the cost of providing 
transmission and storage facilities to meet extreme peak 
demands which, on the average, will be experienced only 
once in five to ten years. A large part of recent increases 
in natural gas rates reflects the high cost of new facilities** 
required to meet such space heating load and the effect of 
a declining load factor. The record showed that the annual 
sales of Seaboard and Central had increased 77.5% and 
36.7%, respectively, between 1951 and 1955; peak day 


*The percentage difference in the case of Cincinnati is not as great as 
in the case of Dayton although similar temperature conditions were experi- 
enced. This might be the result of numerous factors such as Dayton’s higher 
saturation of space heating, Cincinnati’s use of peak shaving facilities with a 
present capacity of about 36,000 Mcf (R. 3476) and possible control by Cin- 
cinnati of industrial load on a peak day (R. 3340). 

** Between January 1947 and December 1953, Central expended $8.302,000 
to increase its daily transmission capacity to Cincinnati by 238,000 Mcz. 
(R. 4678); in the four years 1951 to 1954, Seaboard expended $22,638,123 on 
compressor stations and looping of lines to increase daily transmission 
capacity by 258,000 Mcf. (R. 4753). 
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| 
sales for the same period had increased 114% and 10%, 
respectively (R. 4569-70). A good load factor usage of 
transmission facilities (not only from the southwest but 
from United’s storage areas to market) is becoming more 
important if gas rates are to remain competitive with costs 
of other fuels. 


This matter was forcefully touched upon by Washing- 
ton’s counsel in his statement at R. 4395 in support of the 
CD Rate Form for Respondent Companies as follows: 





. . . With respect to the Columbia System, we be- 
ee that the overall justification of the contract de- 
mand form of rate lies in its tendency to bring about 
the fullest and most economical use of all the pipe- 
line facilities bringing gas from the southwest. The 
compelling desirability of such full utilization is the 
end result; namely, the lowest possible cost a gas to 
the ultimate consumer.” 


Obviously, the load factor usage of Respondent Com- 
panies’ high cost facilities can be improved (or at least 
prevented from further deterioration) if the extreme peak 
demands which occur only once in several years are met 
by some economical peak shaving methods. The record 
contained evidence of economical peak shaving ii 
available: 


(i) Columbia Gas System has determined that for its 
own retail markets, it will help meet the extreme peak by 
curtailing industrial sales. In other words, capacity for 
maintenance gas only is being provided for industrial cus- 
tomers on the design peak day (R. 1279-81). Under this 
procedure, there will probably be no curtailment of \indus- 
trial business or only slight curtailment in most winters; 
only on the occasional day of extreme weather will full cur- 
tailment of industry be necessary. | 

(ii) Cincinnati’s witness, Schreiner, at R. 3383-4 indi- 
cated another type of treatment of industrial load ;which 
will tend to reduce the costs of rendering service: 











“‘Q. In connection with your industrial business, 
Mr. Schreiner, have you made any effort in recent 
years to develop an off-peak industrial load? 

‘cA. Yes. 

‘*Q. And you have on file with the Ohio Com- 


mission tariffs indicating rate schedules for that type 
of load? 


‘SA. Yes. 

‘*Q. Generally speaking, do those rate schedules 
give any price advantage to those customers who are 
willing to take gas under those conditions? 

“CA. Yes. 

‘‘Q. And, insofar as that business is able to be 
developed, it will enable you, will it not, to stabilize 
your peak-demand from your supplier? 

“*A. Yes. 

**Q. Insofar as that type of load is developed, 
it will improve, will it not, the load factor usage of 
your facilities? 

‘CA. Yes. 

‘“Q. Do you believe that it will improve the load 
factor for usage of your supplier’s facilities? 

““A. Yes. 

‘‘Q. And insofar as it does that, will it tend to 
reduce the investment cost of rendering service per 
unit? 

“A, Yes,”’ 


(iii) Peak shaving facilities at terminal market areas 
are an economical means of meeting the extreme peak.* 
(R. 3974-6). 


(iv) There are other means of controlling peak day 
load which have been used, such as the installation of dual 
fuel burners. A customer is offered a more favorable rate 


*It should be pointed out that where a buyer has peak shaving facilities, 
he like other buyers first determines his total market requirements on the 
assumption of some selected design temperature. Having determined such 
total market requirements, the buyer then subtracts his peak shaving capacity 
and, 3 suereunen, indicates the maximum daily amount expected from -his 
supplier . 
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if he will use a standby fuel when the temperature, 


a certain point. 


Clearly, the Commission had before it substantial evi- 
dence in support of two propositions: | 


reaches 


1. The space heating load posed operating and ebanoiis 
problems which, in the public interest, should be recognized. 


2. Such economic problems could be mitigated by the 
wholesale customers by resort to economical peak shaving 
methods which were available and feasible. 


The CD Rate Form Encourages Peak Shaving. The 
Commission’s May Order found that the ‘“CD Rate Form 
will result in control of peak demands by distribution 
company customers either by construction and use of peak 
shaving facilities or other means available to |them.’’ 
The record supports this finding. Many customers of Sea- 
board, which has a Contract Demand Rate Schedule, have 
either installed or increased their standby facilities to meet 
the extreme peak. For example, Commonwealth’s standby 
facilities of 6,000 to 8,000 Mcf per day have been increased 
to 19,000 Mef and constitute about 20% of the peak day 
requirements (R. 3974); Roanoke Gas Company increased 
the capacity of its propane plant from 1,000 Mef to 3,200 
Mef per day or approximately 30% of its estimated peak 
day requirements; and Washington has augmented its 
standby capacity in existence in 1950 by an additional 
70,000 Mef per day of peak shaving capacity (R. 3975). 


At the Oral Argument before the Commission, Washing- 
ton stated that distributing companies are not going to 
invest substantial amounts in peak shaving facilities or 
exert other efforts to improve the load factor unless the 
rate form encourages those activities. In support thereof, 
Washington’s counsel stated: ! 

‘‘Mr. Michelet: As I was saying, Washington i is a 
good example of this situation. : 


‘‘Prior to Opinion 225, issued in 1952, Washington 
was buying its gas from "Atlantic Seaboard under an 
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all-requirements contract. And we had over a 20-year 
period built our load factor and our way of doing 
business on the basis of an all-requirements contract. 

‘Then Opinion 225 came along and substituted for 
our all-requirements contract a contract demand form 
of rate, and this was done over our strenuous objection. 
Obviously, this change required us to make adjust- 
ments in our way of doing business. We developed 
peak shaving facilities and we are now exerting strenu- 
ous efforts to develop deep underground storage in 
nearby Prince Georges County, Maryland. 

‘‘This change in our way of life was painful, but 
we now believe for having done it we are healthier. 
We hope that the Commission in this proceeding will 
not lessen the benefits of peak shaving but will give 
added encouragement to peak shaving by providing 
for United Fuel a contract demand form of rate.’’ 
(R. 4449-50) 

Finally, the Commission had in the record before it a 
conclusive illustration of how the CD Rate Form results 
in reducing the peak requirements of a wholesale customer 
upon Columbia Gas System. Dayton, one of the most stren- 
nous opponents of the CD Rate Form, indicated that its 
design peak day requirement for the winter 1952-53 would 
be 248,800 Mcf. However, when requested to nominate a 
quantity for billing purposes under the CD Rate Form, 
Dayton nominated 230,000 Mef.* This was an 18,800 Mef 
reduction in capacity which otherwise would have had to 
be made available. Obviously, this saved a considerable 
investment both in providing peak day gas supply and 
transmission facilities (App. D hereto). 


For the winter 1953-54, Dayton estimated its peak day 
requirements at 251,000 Mcf; again, however, it nominated 
for billing under the CD Rate Form a contract quantity of 
230,000 Mef, a saving of approximately 21,000 Mef of peak 


*It is interesting to note that Dayton’s maximum take in the winter of 
1952-53 was 167,558 Mcf or about 62,500 Mcf less than the contract quantity 
nominated. This was a result of an extremely mild winter when the coldest 
day experienced had a mean temperature of 22°, 
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day facilities and gas supply capacity. on the part) of its 
supplier. Its maximum day requirements that winter were 
205,778 Mef, or 89.5% of the contract quantity nominated 
(App. D hereto). 


For the winter 1954-55, Dayton estimated its peak day 
requirements at 282,600 Mcf; again, however, it nominated 
255,000 Mef as the contract quantity for billing. The differ- 
ence between 282,600 Mcf and 255,000 Mcf could be ac- 
counted for by Dayton’s industrial base load of 18,700 Mef 
per day (which presumably is curtailable if necessary) and 
peak shaving capacity of 9,000 Mef (R. 2774). Dayton’s 
maximum day requirements during the 1954-55 winter were 
238,398 Mef, or 93.5% of the contract quantity nominated 
(App. D hereto). 


This is concrete evidence* that the CD Rate Form en- 
courages the limitation of peak requirements upon the 
wholesale supplier, thereby reducing substantially the in- 
vestment in facilities and gas supply which would other- 
wise have had to be made available. | 








We submit that the Commission had substantial evidence 
before it as to how the CD Rate Form would encourage 
peak shaving; that the CD Rate Form will thus assure 
that facilities certificated by the Commission are soundly 
conceived and will be used on an economic basis. | 


b. Changed Sources of Gas Supply 


Southwest Gas. Prior to 1944 the total gas supply |avail- 
able to United was from its own production and local pur- 
chases in the Appalachian area (R. 4572). The record indi- 
cated that since 1946 United has had to obtain increasingly 
larger amounts of its gas supply from the Southwest. 
United’s two major sources of Southwest gas are Tennes- 
see and, more recently, gas which is purchased by United 


* We recognize that Dayton sought to explain these facts away; obviously, 
the Examiner, who had the parties yey him, did not accept the Pingus 
explanation offered. (See App. A, p. A-45). 
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in the Louisiana Gulf area and transported for it through 
the Gulf Interstate facilities. 


The introduction of these two major sources of South- 
west gas was shown to constitute a most profound change 
in the character of United’s business. Instead of being a 
producer and purchaser of local gas, United is now pri- 
marily purchasing gas from the Southwest, on the one 
hand, and marketing such gas, on the other. In 1955 it was 
estimated that United’s expenditures for Southwest gas 
would be over $92,000,000 (R. 4573) and will constitute 
approximately 70% of United’s total costs of service (R. 
4588). 


Long-Term Commitments. In order to obtain southwest 
gas, United has had to commit itself to twenty year con- 
tracts containing high minimum payments to the southwest 
suppliers. Wholesale customers desire their suppliers to have 
long term gas supplies (R. 2712-14; R. 3300; R. 3138-9), and 
they have supported the efforts of the Columbia Gas Sys- 
tem to obtain increased quantities of southwest gas in cer- 
tification proceedings before the Commission. (R. 2727-31) 
Similarly, in order to obtain commitments for gas reserves 
adequate to support the Gulf Interstate Transmission facili- 
ties for a fifteen to twenty year period, United has had to 
make long term contracts with the Louisiana producers. 


Minimum Charges. The minimum charges under the 
southwest contracts are payable by United over the lives 
of the aforesaid long term contracts. United’s minimum 
obligation to Tennessee exceeds $37,000,000 annually, and 
$392,000,000 over the remaining lives of the Tennessee con- 
tracts; its minumum payments to Gulf Interstate will be 
in the neighborhood of $19,000,000 annually, or more than 
$385,000,000 during the life of the twenty year arrangement 
pursuant to which Gulf Interstate built its facilities. 
United’s minimum payments to producers in the Louisiana 
area approximate $20,000,000 a year (R. 4574). - 
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c. Required Additional Facilities 


In order to meet the increased requirements of their 
wholesale markets and in order to handle the increased 
supply from the southwest, Respondent Companies have 
had to expand substantially their facilities, as is; demon- 
strated by the following: | 


United’s Investment in Plant AtDec.31,1946 At Dec. 31, 1955 
(R. 4577) $83,902,232 $198,516,258 


Central’s Investment in Plant AtDec.31,1947 At Dec. $1, 1955 
(R. 4583) $8,573,158 $25,372,600 


These investments in facilities, including storage, ‘also in- 
volve long term commitments, since they must be recovered 
through depreciation charges over a relatively long period 
of time, substantially in excess of twenty years. There was 
substantial evidence as to the magnitude of the investments 
made by respondent companies in ; onder to meet the increas- 
ing peak day requirements of their markets, including the 





wholesale markets. (R. 4575, 4577, 4578, 4583, 4678). 
| 


d. Necessity for an Orderly Recovery of Long Terin Costs 


Opposing intervenors agreed that the ultimate con- 
sumer must pay the total cost of service (R. 2792). The 
total cost of service is the sum of the costs of each party 
in the supply chain bringing gas from its source to the 
burner tip. This total cost of service includes the costs 
incurred to provide capacity for the ultimate consumer 
(R. 2800). If such total cost is not recovered from the ulti- 
mate consumer, obviously some party or link in the supply 
chain will not recover its full costs (R. 249; R. a. 
R. 2793). 


The growth of the space heating load has intensified the 
necessity of recovering from the ultimate consumer capac- 
ity costs incurred to assure service even though the capacity 
is not fully utilized. The Commission, therefore, had sub- 
stantial basis for its findings that the stability of the gas 


| 
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industry and the welfare of the ultimate consumers, par- 
ticularly the space heating consumers, justify and necessi- 
tate rate forms which will recoup such capacity costs for 
each link in the supply chain. 


The record shows that, as a purchaser from the pipe- 
line company, United incurs as fixed costs a major portion 
of the fixed costs of both the producer and the pipeline 
company each year for the term of its contract with the 
pipeline company. (R. 250-52) It also shows that under 
a rate form where billing demand is based upon actual 
use, Respondent Companies have no year-to-year protec- 
tion from the fluctuations of their distribution company 
customers’ demands which are geared to the weather. 
(R. 244) App. D hereto illustrates the fluctuations in usage 
and, therefore, absent a CD Rate Form, in demand rev- 
enues that might be expected in the future. Another ex- 
hibit (R. 4754) showed that if demand revenues were com- 
puted on the basis of the actual average daily usage during 
the peak month (the Opinion 258 Rate Form), the annual 
demand revenues from Cincinnati in past periods would 
have fluctuated on a ‘‘feast or famine’’ basis. 


Since fixed costs incurred to provide spaceheating ca- 
pacity are long term costs, the rate form must provide for 
their recovery on a comparable basis. Otherwise, there is 
no assurance that those costs will be recovered at all, or 
if they are, that they will be recovered from the customers 
responsible therefor. 


In arriving at its judgment that the commitment feature 
was reasonable the Commission knew that the CD rate 
form was not ‘‘novel’’ and that other retail distribution 
companies had not found it unreasonable to make financial 
commitments to their supplier in exchange for a long-term 
gas supply commitment. (App. A, p. A-28.) Nor is the 
commitment feature inconsistent with usual business prac- 
tices. For example, in the real estate field, a landlord fre- 
quently constructs a building for a particular tenant in 


oe 
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exchange for which the tenant signs a long-term lease 
carrying an annual rental obligation. Where Respondent 
Companies obtain a long-term gas supply and construct 
transmission facilities to bring gas to Cincinnati, they re- 
quire analogous minimum annual payments in ainidsna- 
tion therefor. 


On the evidence before it the Commission could an have 
arrived at any other conclusion than that, withoutia CD 
Rate Form, United would have to bear practically all the 
financial shocks and strains caused by the Southwest sup- 
ply with its long-term fixed costs, on the one hand, and the 
highly fluctuating demand revenues from space heating 
sales, on the other. This would hardly assure confidence 
in the financial integrity of the enterprise. 





2. There Is Substantial Evidence that the CD Rate Form Is 
Just and Reasonable | 


The Examiner’s Decision showed that compared with 
United’s annual fixed costs for Southwest gas, the minimum 
demand charge payable by Respondent Companies’ custo- 
mers under fie CD Rate Form were reasonable. (See App. 
A hereto, p. A-36.) 


The Examiner and the Commission recognized that the 
CD Rate Form proposed by the Respondent Companies 
offered considerable leeway to the buyer thereunder, which 

contrasts strongly with the lack of leeway in United’s con- 
tracts with its suppliers for Southwest gas. (App. A hereto, 
p. A-36-7; Commission’s May Order, R. 6842.) United pays 
Tennessee a demand charge based on 100% of the contract 
demand over the life of the contract plus a minimum |take- 
or-pay-for commodity charge (R. 3406-7); United | pays 
Gulf Interstate its cost of service each year over the 20 
year term of the contract. Under the CD Rate Form the 
buyer’s billing demands may be as much as 19% less than 
his contract demand. 


To illustrate, assuming a contract demand of 100 Mef 
and assuming a maximum actual take of 90 Mef, buyer 
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would pay a demand charge on the basis of 90 Mef. Over 
the life of the contract, the buyer also has the right to 
reduce the contract demand by 10% in steps of 5% each, 
so that buyer could reduce the contract quantity to 90 Mcef. 
Assuming a maximum actual take of 81 Mcef thereafter, the 
billing demand would be 81 Mcf. This leeway of 19% per- 
mits a reduction in demand charges payable to United 
under the contract demands in effect January 1, 1955 from 
$10,155,600 to $8,226,036 (R. 4591, Exh. 27). Further, the 
CD Rate Form has no minimum take-or-pay-for commodity 
clause. Thus, Respondent Companies take the full risk of 
the annual fluctuations in temperatures. (Cf. 1. 12 and 13 
and 1. 28 and 29 of App. D, hereto; R. 262.) 


The combination of the relatively small percentage of 
the fixed costs of Respondent Companies recovered through 
their demand charges and the leeway provided in the pro- 
visions of the CD Rate Form constitutes substantial evi- 
dence that as between the seller and buyer the CD Rate 
Form is reasonable and not unduly burdensome. See also 
the extensive testimony of Mr. Orton, formerly Director 
of Utilities of the New York Public Service Commission, 
in support of the reasonableness of the CD Rate Form 
(Commencing at R. 281). 


There was substantial evidence in the record to support 
the Commission’s further finding that the uniform appli- 
cation of the CD Rate Form to all qualified jurisdictional 
sales will reduce discrimination among such jurisdictional 
customers. This matter was explored at considerable 
length on the record from three aspects: 


(i) The CD Rate Form Assesses Costs in Accordance 
with Customer Responsibility. The capacity of Respondent 
Companies represents the total of the estimated maximum 
day requirements of its customers on the design peak day. 
It is eminently fair that the cost connected with furnishing 
such capacity be shared by the customers on the basis of 
the capacity provided for each. For example, if a trans- 
mission line with a 10,000 Mcf capacity served two custo- 
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\ 
mers, A and B, and if each customer has an equal! share of 
capacity, then clearly the capacity costs should be divided 
between A and B in the ratio of 50-50 or, in other words, re- 
flecting the contract demands of A and B. Bae R. 295; 
App. A hereto, p. 54, finding (10)) : 


| 

(ii) Billing Demands Based on Actual Peak Usage Result 
in Discrimination (G-440 Rate Form). Using the same 
illustration but assuming that because of errors in \estimat- 
ing procedures, difference in the severity of temperatures, 
or because customer B has peak shaving facilities |to meet 
part of its design peak load, it is possible ‘that i ina particular 
year the maximum daily usage by A might be 4,000 Mef 
and the maximum usage by B 5,000 Mef “(R. 295), If the 
capacity costs relating to the 10,000 Mef are divided on the 
basis of the actual peak usage, A would under these|circum- 
stances pay only 4/9ths of the capacity costs and B would 
pay 5/9ths of the capacity costs. Thus, part of the casts con- 
nected with capacity provided for A would be shifted to B 
(R. 2887). The possibilities of real discrimination as be- 
tween customers, if the billing demand is based | ‘on the 
actual peak day usage without any minimum related to the 
capacity provided was demonstrated by the Respondent 
Companies’ witnesses at R. 3981 and R. 295. | 





(iii) Billing Demands Based on Average Day Usage in 
the Peak Month Result in Discrimination (Opinion 258 Rate 
Form). The Commission had before it evidence that there 
are differences in the load patterns of Respondent Compa- 
nies’ customers, depending upon the customers’ operating 
procedures, such as whether the particular customer sells 
interruptible industrial gas and interrupts deliveries on 
peak day; or how the particular customer operates its peak 
shaving standby, if any (Cf. 1. 9 and 25 of App. D hereto). 
Under these circumstances, the use of the average day of the 
peak month billing method could result in substantial dis- 
crimination between customers. Assume that a supplier has 
installed a pipeline with capacity of 10,000 Mef per day 
serving two customers, A and B; and that each requires 

| 
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5,000 Mef on its peak day. Assume further that customer A 
has peak shaving facilities (for which it incurs costs) and 
plans its operations so that it uses 5,000 Mcf on at least one 
day of the coldest month, approximates 5,000 Mef on several 
days of the month, and its average daily use is 4,500 Mcef. 
Assume customer B does not have peak shaving facilities, 
it uses 5,000 Mcf on the peak day, its usage on the other days 
of the coldest month falls substantially below 5,000 Mef, 
and the average daily use is 3,500 Mcf. If the supplier’s 
demand costs are shared by customers A and B on the basis 
of the average daily use of the peak month, total payments 
will be made on billing units of 8,000 Mcf. Customer A will 
bear a greater share of the demand costs—namely, 45/80ths, 
and customer B 35/80ths; yet 5,000 Mcf of capacity has 
been provided for each. This is a gross discrimination 
against customer A and the customers served by customer 
A, since in addition to paying a greater share of the demand 
costs of the supplier, it has costs of its peak shaving facili- 
ties, which customer B does not have. 


In the foregoing illustrations we made no assumption 
that the business of a wholesale customer would fall off 
for some reasons other than weather conditions. Cer- 
tainly, however, the Commission was cognizant of the fact 
that if the business of one of the wholesale customers should 
decline because of lack of promotion efforts, then the basis 
of billing on actual usage, as contrasted with the CD, would 
shift costs incurred for the less successful customer to the 
other customers. In other words, the Commission had to 
protect each wholesale customer against the actions of 
other wholesale customers. 


In conclusion, in considering the reasonableness and the 
non-discriminatory nature of the CD Rate Form, the Com- 
mission was essentially dealing with matters involving the 
operations of the gas business and relation of the CD 
Rate Form to such operation. In this respect, the Commis- 
sion had the opinions, carefully documented with 42 ex- 
hibits, of the three witnesses who testified on behalf of the 
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Respondent Companies on all phases of the CD Rate Form. 
It also had the opinions of retail distribution companies, 
namely, Washington, Baltimore and Commonwealth, who 
had operated under a CD Rate Form and who indicated the 
feasibility of operating under a CD Rate Form, including 
the making of estimates and making contractual commit- 
ments based thereon. Certainly, these opinions were en- 
titled to considerable weight and they constitute substantial 
evidence which was relevant and which a ‘‘reasonable mind 
might accept’’ (Consolidated Edison Co. of N. Y. v. NLRB, 
305 U. S. 197, 229 (1938)). Thus, the Commission’s finding 
that ‘‘the uniform application of the CD Rate Form to all 
qualified jurisdictional sales will reduce discrimination 
among such jurisdictional customers’’ was fully supported. 
(R. 6842) 

| 
3. Findings As To Prior Rate Forms Are Supported Hy Sub- 

stantial Evidence 








The Commission’s May Order found that the deste 
use of previously prescribed Rate Forms ‘‘would not be 
in the public interest.’’ This ultimate finding was sup- 
ported by a wealth of evidence which could not be disputed: 


(a) The effect of weather upon actual usage of gas for 
space heating has been described above in detail. The ad- 
verse effect of this upon revenues of the Respondent Com- 
panies was supported in detail (R. 299). In addition, how- 
ever, the Commission had before it revised Exhibit 29 
(R. 4594), which showed conclusively how inadequate the 
Opinion 258-A rates were. The rates for the future pre- 
scribed by Opinion 258 were developed on the basis of actual 

sales and costs for the test period, 12 months ending June 
30, 1952. However, for the 12 months ended February 28, 
1954, when such rates would have been in effect, they would 
have collected $1,083,000 less than the $61,708,000 cost of 
service later found by the Commission to be reasonable 
for such period. Exhibit 29 further shows that if 4 rate 
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under the CD Rate Form had been developed to recover 
the cost of service for the test period (12 months ended 
June 30, 1952), such rate would have collected $61,698,000 
during the 12 months ended February 28, 1954, or within 
$10,000 of the cost of service! This demonstrated conclu- 
sively the inadequacy of the Opinion 258-A Rate Form. 


The public interest requires that the rate forms pre- 
scribed for a utility work reasonably well in order to recoup 
the necessary revenues for that utility. If it does not, the 
credit of the utility will be impaired to the ultimate detri- 
ment of the consumer. 


(b) We have demonstrated above how previously pre- 
scribed rate forms tend, under existing conditions, to dis- 
criminate between wholesale customers. It is not in the 
public interest that there be discrimination between whole- 
sale customers of a utility. 


(c) There was substantial evidence in the record that 
the CD Rate Form would encourage peak shaving and, 
therefore, in the long run result in a more economical and 
efficient use of high cost facilities. Where a customer pays 
on the basis of actual usage and without a long-term com- 
mitment geared to the capacity requested by buyer of seller, 
there is considerably less incentive for a retail distribution 
company to provide peak shaving facilities which, in the 
opinion of qualified witnesses, would, if installed, result 
in more economical service to the ultimate consumer. 


In conclusion, it is clear that on the basis of extensive 
evidence concerning existing conditions of Respondent Com- 
panies’ businesses, and the demonstration of the effect of 
the CD Rate Form from the standpoint of the Respondent 
Companies, the wholesale customers and the ultimate con- 
sumers, there is substantial evidence—in fact, overwhelm- 
ing evidence—to support the Commission’s findings con- 
cerning the inadequacy of previously prescribed rate forms. 
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Part B | 








Before discussing specific arguments in the Briefs of 
the Petitioners and Intervenor Dayton, several general ob- 
servations as to the case below seem necessary. 











Presentation by Petitioners before Commission. Dayton 
presented three witnesses, Mr. Stanze, an employee of Day- 
ton, and two outside consultants, Messrs. Vennard, and 
Parkerson. In judging the question of substantial evidence, 
it is pertinent that in its Briefs to the Trial Examiner, 
Dayton failed to make one reference or citation to the testi- 
mony of either Messrs. Vennard or Parkerson in support 
of its position. Likewise, in its Briefs to this Court, Dayton 
has not cited the testimony of such witnesses in support of 
its position. Obviously, if there were differences of opinion 
between Respondent Companies’ witnesses and Dayton’s 
witnesses, the mere fact that the. Examiner and the Com- 
mission did not accept the testimony of Dayton’s witnesses 
would not be ground for reversal of the Commission’s Find- 
ings and Orders. Here, however, the issue goes beyond 
that, since even Dayton did not consider the testimony of 
its independent witnesses worth citing in its Briefs to the 
Examiner or to this Court. | 






















As will be discussed below, Portsmouth’s argument 
against the CD Rate Form revolves primarily around the 
possibility of discrimination against Portsmouth. However, 
Portsmouth did not see fit to support such arguments by 
the testimony of a witness. The reason for this was, obvi- 
ously, that no Portsmouth witness could demonstrate’ that 
there has been any discrimination against it by ec ala 
Companies or Columbia Gas System. 





Cincinnati presented one witness, Mr. Schreiner,' who 
generally recognized under cross-examination many of the 
pertinent facts concerning the economics of the gas busi- 
ness and the CD Rate Form described in detail above. 
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For example: Cincinnati desires a long-term gas supply 
and desires Respondent Companies to have gas reserves 
committed to meet these long-term commitments, R. 3294; 
it expects requirements to be met with whatever facilities 
and supply are necessary, R. 3295; it furnishes estimates 
of maximum day requirements because it is inherent in the 
natural gas business that those maximum day requirements 
have to be met, whether they occur this year or at some 
time in the future, R. 3297; Mr. Schreiner recognized the 
long-term commitments made to obtain gas for Cincinnati, 
R. 3300, and the high minimum dollar commitments re- 
quired to obtain Southwest gas, R. 3302; there is a corre- 
lation between the construction certificated and the estimate 
of requirements furnished by Cincinnati, R. 3314; ‘‘I do 
not imply in these statements that there is any attempt 
on their part to further limit our market by means of a 
contract demand type contract,’’ R. 3355, also R. 3356; the 
daily load is very sensitive to the weather experience, 
R. 3369 ; capacity costs continue whether or not the capacity 
is actually used in a particular year, R. 3370, and if capac- 
ity costs of United are not passed on to Cincinnati, it will 
not be possible for Cincinnati to pass them on to the ulti- 
mate retail consumer, R. 3374; there is nothing inherently 
wrong in asking for a lease on land with a minimum pay- 
ment per year for the period of the lease, R. 3390, also 
R. 3391-93; Respondent Companies should have financial 
stability, R. 3500; ‘‘I explained previously the cordial re- 
lations that exist between our company and Columbia,”’ 
R. 3375. 


Scheme of This Part B. While there are three separate 
eases before the Commission and separate Briefs have been 
filed by the Petitioners in each of such cases, we believe it 
will save the Court’s time, as well as ease understanding 
of the Petitioners’ arguments, if the arguments of Ports- 
mouth and Dayton are grouped under one heading, and the 
relatively separate arguments of Cincinnati under a second 
heading. 
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The Portsmouth and Dayton Briefs 


The court will, we are confident, recognize for what they 
are, the many extreme and unsupported assertions as well 
as the inconsistencies contained in the Briefs of Ports- 
mouth and Dayton. For example, after its characterization 
that ‘‘the diabolical contrivance of contract demand was 
unleashed against Columbia customers’’ (p. 6), Ports- 
mouth’s Brief concedes that ‘‘in the ordinary situation of 
one seller supplying several buyers, the contract demand 
form of tariff might be considered a reasonable one”? (p. 
19). 





The first paragraph on p. 28 of Portsmouth’s Brief is 
an example of claimed admissions without reference |to the 
record upon which they were purportedly made. The para- 
graph contains statements contrary to the record OF with- 
out logical significance. For example: 


(i) ‘‘Yet it was admitted that United socks not 
supply all customers at 100% load factor.’’ | 





To the extent this statement is true, it is only true because 
United’s customers do not have markets which enable them 
to take gas at 100% load factor and United’s facilities have 
been designed to meet its actual, not some theoretical, 
market requirements. 


(ii) ‘‘Improvement of load factor by indhstrial 
sales is blocked by competitive fuel costs.’ 


Obviously, in certain areas and for certain uses (such as 
for boiler fuel) industrial sales may be or are limited by 
competitive fuel costs. One of the important economic 
reasons for the CD Rate Form is to encourage thé more 
efficient use of facilities so as to maintain a competitive 
position, and industrial sales are only one means of i improv- 
ing load factor (R. 300-01). 


(iii) ‘‘There is no contract demand for industrial 
‘or retail customers.”’ | 














s 


This fails to recognize the large minimum bills payable by 
such customers (R. 1773-4) or the fundamental difference 
between retail and wholesale business. 


(iv) ‘‘The peak day is co-incidental any once in 
ten years.’’ 


Each customer desires its gas supply whether or not its 
peak days are co-incidental with other markets (R. 3298-9). 
Thus, Respondent Companies’ facilities must be installed 
on the basis of a co-incidental peak day, even though it 
occurs only once in ten years. This is one of the reasons 
for the financial necessity for a CD Rate Form. 


(v) ‘‘Contract Demand does not make estimates 
accurate.’’ 

Dayton’s witness, Vennard, stated that under a CD Rate 
Form, he might make his estimates a ‘‘touch’’ on the con- 
servative side (R. 2154); the inference is clear that with- 
out the CD Rate Form the estimates might be less con- 
servative. There was conclusive evidence that the CD Rate 
Form reduced the demand on the supplier for peak day 
gas (Cf. 1.3 and 4 of App. D, hereto). 


Obviously, without unduly burdening the Court, we can- 
not answer other parts of the Petitioners’ Briefs in the 
same detail as we have the assertions on page 28 of Ports- 
mouth’s Brief. Accordingly, we propose to answer only 
the major arguments by demonstrating the substantial 
evidence upon which the Examiner and the Commission 
relied in dismissing these arguments. 


It is important in appraising the arguments of Ports- 
mouth and Dayton that the Court appreciate that the CD 
Rate Form is solely directed to billing procedures; thus 
many of the arguments advanced are not relevant since 
they are not caused by or related to rate form. For ex- 
ample, estimating a market’s requirements for the follow- 
ing winter and planning on the basis thereof has been 
common practice for a number of years. Yet Dayton al- 


¢. 
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leges that demand charges would be based upon ‘a ‘‘ficti- 
tious ‘contract demand’ sales figure’’; later Dayton sug- 
gests that a customer guesses at his needs and this ‘‘ guessed 
at’? figure would become the contract demand (Dayton’s 
Brief, as Petitioner, p. 5). These assertions are completely 
contrary to Dayton’s presentation below. Dayton’s witness 
Stanze sponsored an exhibit explaining in detail Dayton’s 
estimating procedures. At R. 2715, Mr. Stanze was asked: 
“‘Q. And does Dayton believe that its estimating 
procedures are reliable? 
A. We do.’’ 


66 





| 
| 
! 


And in connection with the construction of 
its own gas distribution facilities, does Dayton act in 
reliance 1 upon its estimates? 


‘‘A. We use this estimate not only for the pur- 
pose of our construction program, but also|for the 
purpose of our cash forecasts and our operating bud- 
gets.”’ 

At R. 2716, Mr. Stanze admitted that on the basis of the 
estimates, Dayton committed itself to investment) in gas 
distribution facilities. 


1. There Is Substantial Evidence to Support the Conclusion 
That the CD Rate Form Will Not Discriminate Against 
Portsmouth | 


The “discrimination” argument is found under} Points 
II and IV of Portsmouth’s Brief (pp. 18-25) and under 
Point II of Dayton’s Brief as an Intervenor (pp: 31-32, 
37-42). | 


(a) Portsmouth Will Be Limited in the Amount\ of Gas 
Which It Can Receive. In support of this general issue, 
Portsmouth quotes at p. 18 from the statement in Opinion 
258 that United was unable ‘‘to reach an agreement with 
its sole non-affiliate customer, Portsmouth.’’ Mr. Loomis 
explained at R. 256-7 the particular transaction to which 
this statement referred, namely, the period involved was 


one of gas shortage and Columbia’s customers were asked 
| . 





| 
| 
| 
| 
| 
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to make their estimates of future requirements on the basis 
of a uniform restriction of load. Increases in the gas made 
available to all markets of Columbia Gas System, including 
Portsmouth, were determined on such uniform restriction 
basis. Had United granted Portsmouth a requested increase 
in contract demand, it would have violated the restriction 
policy and thus discriminated against other customers. This 
explanation stands uncontradicted by Portsmouth. 


Portsmouth states that under the CD Rate Form the 
‘¢Buyer is limited in the amount of gas which it can expect 
to receive, whereas formerly it could expect to receive its 
full requirements’’ (p. 19). For the five reasons detailed 
below, this contention is without merit and contrary to the 
evidence. 


(i) Regardless of rate form, a buyer can only receive 
the amount of gas for which physical capacity has been pro- 
vided by Respondent Companies based upon the estimates 
furnished to them by their wholesale customers. Accord- 
ingly, during a particular winter season the maximum 
amount of gas which a customer can receive is determined 
by the physical capacity of the existing facilities. 


(ii) Regardless of the particular rate form, a supplier 
must have defined its maximum daily obligation to each 
buyer. This fact was recognized by the Commission in 
Opinion 258, upon which Portsmouth places such great reli- 
ance. The Commission stated (p. 51): 


‘*United Fuel has in the past specified maximum deliv- 
ery obligations in its service agreements and we con- 
sider such arrangements an appropriate method of con- 
trolling peak demands. If United Fuel is unable to 
reach agreement with its customers as to such volu- 
metric limitations, and the request for gas exceed its 
capacity to deliver, we have authority upon request of 
the parties, to allocate and limit United Fuel’s obliga- 
tion to its customers.’’ 


(iii) The CD Rate Form relates to billing based upon 
the capacity furnished; nothing in the CD Rate Form per- 
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mits the Respondent Companies to limit the supply; to their 
wholesale customers. Dayton’s witness Vennard conceded 
that the CD Rate Form would not, per se, be the cause of 
any possible discrimination (R. 2191). The record indicates 
that in those cases where members of the Columbia Gas 
System operate under a CD Rate Form the growth in the 
supply to their customers has not been limited (R. 4569). 
The Examiner’s Decision so found (App. A hereto, p. 
A-41). Since Respondent Companies are in business of sell- 
ing gas, no valid reason suggests itself why they would be 
inclined to restrict growth. 


(iv) Under the CD Rate Schedule, the Buspondent Com- 
panies have an obligation to exercise ‘‘due diligence’’ to 
meet the increased requirements of their customers (Sec- 
tion 10.2(a) of the General Terms and Conditions! of Re- 
spondent Companies’ Tariffs, which is reproduced at'pp. (1) 
and (m) of the Addenda to Cincinnati’s Brief). | 


This is a most significant provision in the Tariffs of 
Respondent Companies. Unlike the tariffs of most 'whole- 
sale suppliers of natural gas, Respondent Companies’ Tar- 
iffs contain this ‘‘due diligence’’ provision. It represents 
the Respondent Companies’ recognition of a responsibility 
undertaken by them to meet the requirements of the mar- 
kets of their wholesale customers. The evidence detailed 
under Part A above of the increasing gas supply obtained 
by United and the tremendous investments in fatilities 
shows the efforts made by the management of Columbia 
Gas System to fulfill this responsibility. Moreover, it under- 
lines the necessity for some minimum financial commitment 
from the buyers as consideration for commitments made by 
Respondent Companies to meet their ‘‘due diligence’ 
obligation. 


Portsmouth and Dayton would have the Court believe 
that this ‘‘due diligence’’ clause has no legal significance. 
The Court’s attention is directed, however, to Article 6 of 
the 1931 Agreement between United and Portsmouth (App. 
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I to Portsmouth’s Brief is a copy thereof), which provided 
that Portsmouth would not hold United liable for any 
failure in the supply of gas under this contract ‘‘provided 
the said United Fuel Company has used due diligence to 
prevent such failure’? (emphasis added). Apparently, 
Portsmouth thought the expression ‘‘due diligence’’ in 
that contract was meaningful; it now takes the position that 
in a Tariff on file with the Commission, it is meaningless. 


(v) In order to expand their transmission facilities, and 
in order to obtain additional gas supply from the South- 
west, Respondent Companies must make a showing to the 
Commission of the requirements of their various markets. 
If in the course of such showing, Portsmouth could demon- 
strate that it was not getting its fair share of the available 
gas supply, the Commission could provide for a proper 
distribution of the gas supply so as to prevent discrimina- 
tion against Portsmouth. 


Portsmouth alleges that the real purpose of the Con- 
tract Demand for United’s wholesale customers is ‘‘to 
control Portsmouth’’ (p. 19). This allegation is without 
foundation and indicates the completely superficial ap- 
proach which Portsmouth’s Brief takes to the large eco- 
nomic problems which necessitate the CD Rate Form. Sales 
to Portsmouth represent a relatively small portion of 
United’s total sales. Thus, it is unreasonable to assume 
that the managements of the Respondent Companies would 
have incurred the time and expense involved in the current 
proceedings merely to “control Portsmouth.” Rather, the 
extensive presentation of testimony and exhibits by Re- 
spondent Companies’ witnesses was directed to showing 
that under the present economics of the gas industry United 
required this type of Rate Form. 


It was specifically stated by Mr. Loomis that the CD 
Rate Form was never considered by the Respondent Com- 
panies as a “vehicle by which we could or would want to 
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curtail the future requirements of our wholesale markets” 
(R. 264). This testimony rang true to the Examiner and 
the Commission. | 


(b) The Small ‘‘Margin of Error’’ Argument. At page 
22, after discussing the 3% overrun tolerance, Portsmouth 
alleges that: ; 


‘‘Construed (3% overrun tolerance) in connection 
with the take-or-pay-for clause, the buyer has a total 
margin of error of 13%. If he exceeds his margin by 
under-estimating his demand, he pays a penalty; like- 
wise, with over-estimating. ?? (Emphasis added). 





Both the Examiner’s Decision and the Commissions May 
Order recognize the reasonableness of the ‘‘leeway”’ pro- 
vided in the CD Rate Form. (App. A hereto, A-36-7; Ad- 
denda to Cincinnati’s Brief, p. (a)). There was substan- 
tial evidence to sustain this finding as discussed under 
Part A above. In addition, it should be pointed out that 
the estimating procedures used to determine peak demand 
have been carefully developed and refined over a period 
of years. It is possible to determine with a considerable 
degree of accuracy (within 2%) the total load of 4 par- 
ticular market area at an assumed temperature (p. 50 supra 
and R. 3303). Consequently, the problem is not a matter 
of ‘‘margin of error;’’ rather, it is the fact that \while 
Portsmouth estimates on the basis of a design day and 
United provides capacity on that basis, the design day 
temperature is not experienced each year. This circum- 
stance is not aptly or accurately characterized by the phrase 
‘¢‘margin of error.’’ 


Likewise, the characterization of the minimum demand 
charge as a ‘‘take-or-pay-for clause’’ is erroneous and is 
undoubtedly intended to avoid the concept of capacity as 
distinguished from volume of gas. The demand charge is a 
partial payment for the capacity furnished to supply the 
contract quantities which the buyer requests the aaller to 
have available. This was admitted by Dayton’s witness, 
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Vennard (R. 2388). A take-or-pay-for clause relates solely 
to volumes paid for at the commodity rate which the buyer 
must take or pay for. 


(c) The Overrun Penaliy Argument. As indicated 
above, under any type of Rate Form, the seller must specify 
his maximum delivery obligation for a particular winter 
season. The seller must meet his other delivery obliga- 
tions. Obviously, if certain wholesale customers overran 
their contract demands the seller would be short of capacity 
and gas supply to meet its contractual obligations with 
other wholesale customers. The overrun penalty is to pre- 
vent this situation from developing. 


(d) The Authorized Overrun Gas Argument. Ports- 
mouth suggests that United can refuse to sell it gas in excess 
of its contract demand (p. 24). If gas is available, what 
logical reason would United have for not allowing an over- 
run to meet an emergency? United is not in the business of 
collecting penalties; in its own interest United seeks good 
relations with its customers. Its actions will be based on 
these considerations of good business and business ethics; 
not on some ‘‘conjured possibility’’ of arbitrariness. There 
was no evidence that such arbitrariness had existed in the 
past. 


There was no evidence to support the conclusion that 
the Respondent Companies and the Columbia Gas System 
do not recognize the public interest and the danger to the 
public if gas supply is short. On the other hand, if in order 
to supply the contract quantities to its other customers, 
United cannot furnish Portsmouth more than Portsmouth’s 
contractual requirements, it becomes then not a question of 
tariff arrangements, but purely a matter of operations as 
to whether additional gas can physically be furnished to 
Portsmouth and whether its needs are more desperate under 
the particular circumstances than the needs of the other 
customers. . 


oe 
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Clearly, the Examiner considered these arguments con- 
cerning the ‘‘possibility of discrimination’’. There was sub- 
stantial evidence upon which the Examiner reached his con- 
clusions with respect thereto. (See App. A hereto, pp. 

A-40-41.) ! 


(e) The Retail Argument. In its Brief as Intervenor, 
Dayton states that “at no point in this case has ‘United 
Fuel or the Commission answered the question as 'to why 
Portsmouth should be treated so differently from the retail 
customers”’ (p. 40). This is part of the overall argument 
that the CD Rate Form is improper for Respondent Com- 
panies’ wholesale business because they have; retail 
business. | 





The CD Rate Form is a vehicle for the payment by 
wholesale customers for the gas service furnished by 
Respondent Companies. The rates are designed to recover 
that part of Respondent Companies’ total costs which the 
Commission finds, through the process of cost allocation, 
is appropriately chargeable to such wholesale customers. 
The issue in this proceeding is therefore solely the propriety 
of the CD Rate Form for recovering the cost allocated to 
wholesale business (R. 313). | 


It does not seem necessary to argue at length that the 
type of rate form applicable to sales to a few large whole- 
sale customers would obviously be different than the rate 
form which would be used in sales to 100,000 individual 
home customers. Such difference does not support a charge 
of discrimination (R. 1593-4; R. 3728; R. 3740). Dayton 
argues, as it did below, that the CD Rate Form jis in- 
appropriate because it is different than the retail! rates 
of Respondent Companies, but even its own witnesses ad- 
mitted that the Respondent Companies’ retail and whole- 
sale businesses are different, and thereby require different 
rate forms, asfollows: | 


1. ‘*Q. Well, actually, Mr. Parkerson, isn’t there a 
fundamental difference between retail and 
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wholesale business which justifies a difference 
in treatment of rates? 


‘‘A. Generally speaking, I think that is true, except- 

: ing as we might—but I think that largely grows 

out of the difference in magnitude, the normal 

difference in magnitude between the two cus- 
tomers.’’ (R. 2909-10) 


2. OY we 1 VOU would like me to say I believe a 
wholesale rate should be different from a retail 
rate, yes, I think a wholesale rate should be 
different from a retail rate in most cases.’’ 
(Vennard, R. 2173) 


3. ‘If a pipeline company, for example, has only 
a few customers, and especially buying at 
wholesale and little or no retail, that kind of a 
supplier would need long term commitments 
than (sic.) a supplier that has a greater diver- 
sity of business, in which case the loss of one 
customer could be recouped by the gains from 
others, until finally we get down to the supplier 
at retail, and I think that one needs, possibly, 
fewer long-term commitments of its retail cus- 
tomers than does the supplier at wholesale.’’ 
(Vennard, R. 2256) 


4, “A. ...and I have testified that United Fuel 
should have a term contract to protect itself 
against the loss of a wholesale customer. I think 
I have testified to the fact that the bigger the 
customer, the more necessary a term contract, 
because the loss of one big one is more damag- 
ing than the loss of one small one.’’ (Vennard, 
R. 2386 


It is also pertinent that the Examiner found at pp. 51 
and 52 of his Decision that (i) there was no historical evi- 
dence of United’s or Central’s ever having discriminated, 
or any inkling that they might discriminate in the future, 
in favor of their retail business; (ii) the CD Rate Form 
provides substantial financial penalties in the event the 
seller should fail to deliver up to the contract quantities 
when requested (Sec. 6 CDS-1 Rate Schedule); (iii) dis- 
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criminatory practices depend on matters other than rate 
form, including specifically allocation procedures and busi- 
ness ethics (supported. by R. 313, R. 3845-69) ; and (iv) if 
any actual, as distinguished from speculative, discrimina- 
tory practices should occur, the Commission could correct 
them by virtue of its continuing jurisdiction (App. A, 
hereto, pp. A-40-41, 44). Opponents of the CD Rate Form 
cannot controvert any of these. fundamental findings. 





2. There Is Substantial Evidence to Support the Conclusion 
that the CD Rate Form Is Not Discriminatory Because of 
United’s Affiliation with Customers 


| 
| 


(a) Fixing of Contract Demands. Both Portsmouth and 
Dayton have sought to make much of the finding in Opinion 
258 that it was necessary for United to negotiate with affili- 
ates in fixing contract demands. It cannot be denied that 
since Untied is a major supplier of four affiliated compa- 
nies, there must be contractual arrangements between them. 
However, those contractual arrangements are governed and 
controlled by the tariffs on file with the Commission. 


Dayton asserts that there have been ‘‘manipulations.’’ 
In support of this it cites, first, the statement in Opinion 258 
that a common officer negotiated the contract demands be- 
tween United and Seaboard and Central. Even if) state- 
ments in Opinion 258 constitute evidence in this proceed- 
ing, such statement is not evidence of ‘‘manipulation.’’ The 
second basis for Dayton’s allegation of “manipulation” 
is the fact that the Commission issued an order (dated Sep- 
tember 12, 1956) calling for a hearing in Docket No. G-11060 
as to the propriety of the initial contract quantities) nego- 
tiated between United and Ohio Fuel and Manufacturers 
pursuant to the Commission’s May Order. The fact that the 
Commission ordered a hearing is not evidence of ‘‘manipu- 
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lation’’* nor is it proof that the Commission was wrong 
in approving the CD Rate Form. We submit that the Order 
calling for a hearing in Docket No. G-11060 disproves both 
of Dayton’s contentions because: (1) it specifically illus- 
trates the Commission’s power through its continuing 
jurisdiction to prevent discrimination by reason of affilia- 
tion, if it should arise; (2) such order specifically precluded 
a retrial of the matters decided by the Commission’s May 
Order (Paragraph A). 


Exhibit No. 30, Appendix I hereto, refutes these con- 
tentions of the possibilities of discrimination under the 
CD Rate Form by reason of affiliation. It was sponsored 
by Mr. Ryder in rebuttal of the statement in Opinion 258 
upon which Portsmouth and Dayton now lay such great 
emphasis. It will be noted that Seaboard and Central ob- 
tain from their wholesale customers, and for their own 
retail market, estimates of their total requirements. For 
the peak day for the winter 1954-55 the sum total of Sea- 
board’s customers’ requirements, plus company use and 
unaccounted for gas (the latter is primarily gas used for 
compression), totaled 542,500 Mcf. Central’s requirements 
totaled 461,900 Mcf. After recognizing the other sources 
of supply available, the quantities to be furnished them by 
United merely represented a mathematical computation. 
Thus, the real negotiation is between Seaboard and Central 
and their customers. (R-197-202, 256-7.) 


The evidence is clear, as the Examiner found, that on 
the basis of those quantities, United obtains gas supply and 
constructs transmission and storage facilities, all of which 
are certificated under Section 7 of the Act by the Commis- 
sion. The showings in support of the Section 7 Certificates 


* We do not desire to violate the rules of the Court by going outside the 
record on appeal. However, in view of the violent accusations in Dayton’s 
Brief, we think it appropriate to state that a hearing has been held in the 
proceedings discussed; that Dayton participated in those proceedings; that 
so far as we can determine from the record, Dayton has not taken a posi- 
tion that the contract quantities specified were improper; and that finally, 
Dayton did not file either a main or reply Brief with the Examiner, which 
presumably it would have done if any “manipulation” had been shown. 
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coincide exactly with the quantities shown in Exhibit 30, 
and those same quantities would also be specified asi the con- 
tract quantity. 





Mr. Orton testified specifically that as between, United, 
Seaboard and Central, there is little room for manipula- 
tion, even assuming an intent to do so. Moreover, it was his 
opinion that the existence of a contract demand form of 
rate would tend to lessen rather than increase any possible 
favoritism, assuming some were intended, in favor of affili- 
ated companies. This would result primarily from the 
fact that an affiliate would have to pay on the bal is of a 
contract quantity on file, whereas if billing demands were 
based on actual usage, there would be no obligation to pay 
for any specific amount of capacity contracted for (R. 
303-4). 


There is no evidence in the record to support the alle- 
gations of manipulation by reason of affiliation (Cf. App. 
A hereto, p. A-41). The Commission was fully cognizant 
that the quantities which United must provide for Sea- 
board and Central represent the quantities which those 
companies in turn must have for their markets. Such quan- 
tities are determined, for the most part, on the basis of 
requirements furnished by non-affiliates. Moreover, the 
Commission was cognizant of the fact that it is on the basis 
of the contract quantities so negotiated that it certificates 
extensive facilities for United, Central and Seaboard (App. 
A hereto, p. A-40). If such quantities are a valid basis for 
spending millions of dollars for facilities, they must be a 
valid basis for billing purposes. 


(b) The Lack of Need. It is further suggested by the 
Petitioners that since the large percentage of United’s 
wholesale sales are to afiViated companies, the need for a 
CD Rate Form for United has not been shown. This, of 
course, overlooks the substantial evidence in the record as 
to why the CD Rate Form is necessary under the economics 
of the gas business today. The Court’s attention is again 
invited to the copy of Exhibit 33 in the record, reproduced 
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as Appendix H hereto, showing how the fixed costs of each 
link in the supply chain bringing gas to the ultimate con- 
sumer are passed on. United is an essential link in such 
chain and it is important that it recover its costs for the 
capacity furnished regardless of fluctuations in the use of 
such capacity, even by its affiliates (R. 258, 304-6). The 
Examiner recognized this need at R. 6500-1. (See App. A 
hereto, pp. A-41-42.) 


The contention of Portsmouth and Dayton that no need 
for the CD Rate Form was shown by United ignores pages 
A-32 through A-38 of App. A hereto (Examiner’s Decision) 
and pages u to w of Cincinnati’s Addenda (the May Order), 
both of which deal specifically with the problem. It is also 
another example of Portsmouth’s and Dayton’s refusal to 
recognize the economics of the gas business and to recog- 
nize that under such economics the capacity costs as re- 
flected in the demand charges must be recovered on the 
basis of the furnished, rather than the actually used, capac- 
ity, whether such capacity is for affiliates or non-affiliates. 


Certainly, the circumstance of affiliation cannot be a 
reason for denying an economically sound rate form which 
gives recognition to the operating and financial facts of 
United’s business, as well as Seaboard’s and Central’s. 


It suffices, we submit, that the issue of affiliation was 
advanced below, Respondent Companies recognized the 
issue, and presented their testimony as to need for the CD 
Rate Form in spite of affiliation (R. 258-9, 304-06), and the 
Examiner and Commission adopted Respondent Companies’ 
opinions with respect thereto because they are logically 
sound and the arguments against them are not. 


Cincinnati’s Brief— 


1. The Commission’s Determination that the Long-Term Com- 
mitment Was Reasonable Is Sound. 


The burden of Cincinnati’s Points I and III is that 
the long term feature of the CD Rate Schedule approved 
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by the Commission is unlawful and that in lieu thereof the 
Commission should have approved what Cincinnati now re- 
fers to as a “‘short-term CD’’. 


We have shown above that the substantial — 
upon which the Commission’s Decision was based speci- 
fically included a detailed presentation as to the long term 
economic impact of the CD Rate Form. | 


This long term feature, together with the method for 
determining billing demand units, as recognized by the Com- 
mission at pages 2-5 of the Order, (Cincinnati Addenda, pp. 
(s)—(x)) constitutes the heart of the CD Rate Form. As 
indicated by the above pages of the Order and by the 
Examiner’s Decision (App. A. P. A-42) the matter received 
thorough consideration. That consideration in turn was 
based on a wealth of testimony and exhibits, including the 
admission of Cincinnati’s own witness, Mr. Schreiner, re- 
ferred to at the beginning of Part B hereinabove, that Cin- 
cinnati wanted a long term gas supply and expected Cen- 
tral (through its supplier, United Fuel) to make the neces- 
sary provisions for obtaining said long term supply (R. 
3294-5). 


It should be noted that although Cincinnati’s argument 
to the Court herein turns ultimately on the question of 
substantial evidence, neither Cincinnati nor anyone else 
put on any evidence in support of a ‘‘short term CD”’. 
Cincinnati’s position throughout the hearings and in its 
briefs to the Presiding Examiner was that the Opinion 
258 and 258-A Rate Forms should be continued. Aside 
from this lack of any evidence in support of the “short term 
CD’’, the proposition is iimiiti unsound, as shown 
immediately below. 


(a) The Short Term CD Is Not Workableor Fair 
As we gather Cincinnati’s position, it would be free to nego- 
tiate a new contract demand each year. The illustration 
given-at p. 14 of Cincinnati’s Brief indicates that up ‘until 
December, 1956 the contract demand would be 100,000/Mef; 
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from December, 1956 through November, 1957 it would be 
120,000 Mcf; and commencing December, 1957 it would be 
reduced to 110,000 Mcf. This concept that Cincinnati could 
change its contract demand downward each year if it de- 
sired, overlooks completely the undisputed facts that once 
the facilities of the Respondent Companies and of their 
suppliers are committed, they cannot be reduced; that the 
cost of such facilities cannot be recovered in any short 
period such as a year or a few years; and that the annual 
fixed costs related to the capacity continue irrespective of 
the reduction in the contract demand. Consequently, only 
one of two results could flow from the arrangement: 


(1) Respondent Companies would have to increase 
their rates to all customers in order to recover the 
demand revenues lost from Cincinnati. This would be 
discriminatory since it would be shifting costs initially 
incurred to render service to Cincinnati, to other whol- 
sale customers who are not responsible for such 
costs; or 


(ii) Respondent Companies could not recover the 
fixed costs connected with the capacity surrendered by 
Cincinnati. This would impose an intolerable risk in 
view of the nature of the commitments made in order 
to meet Cincinnati’s increased requirements. No busi- 
ness man would undertake an enterprise whereby he 
has to incur a long term obligation to meet the increas- 
ing requirements of the buyer, but the buyer can dump 
his obligations at the end of one year. 


In connection with this risk, the Court must recognize 
that Cincinnati is a combination company controlled by a 
single management. Its electric operation involves an in- 
vestment in electric generating, transmission and distri- 
bution facilities. In the event of a choice by the Cincinnati 
management between its electric investment and its substan- 
tially smaller investment in gas distribution facilities in 
matters of promoting business, etc., their own interests may 
dictate promotion of the electric business. Under these cir- 
cumstances, a one-year contract would fail to provide the 
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financial stability for Respondent Companies which the 
Commission found to be in the public interest. | 


(b) Cincinnati Has No Valid Precedent for Its Posi- 
tion. Before discussing Cincinnati’s theory in support of 
the short-term CD, it should be pointed out that the CD 
Rate Form merely relates to the determination of billing 
demands. The demand charge which will be applied to 
those billing demands is a matter of rate level and can be 
changed from time to time, dependent upon costs and other 
circumstances. The Commission has continuing jurisdic- 
tion not only over the CD Rate Form, but over the level of 
the demand charge. It is submitted that this failure to dis- 
tinguish the difference between rate form and rate level 
underlies much of the fallacious reasoning of Cincinnati S 
argument. 


Cincinnati suggests at page 26 that the critical question 
is ‘‘whether the prudent investment philosophy is | con- 
sistent with a competing philosophy of the due process 
clause and the Natural Gas Act’’. If as contended by 
Cincinnati, the answer is in the negative, literally hundreds 
of Commission Decisions, and Court Opinions affirming 
those Decisions, have been improperly decided. Certainly, 
the Market Street and Spiegal cases relied on by Cincinnati 
for this startling proposition, do not support it. 





Cincinnati states at page 26 that: | 
‘<The competing philosophy (i.e. of the due process 
clause and of the Natural Gas Act) has been expressed 
by the Supreme Court in the Market Street Railway 
ease and adhered to by this Court in Spiegal v. PUC of 
Dist. of Columbia (1955, 96th App. D.C. 307, 226 F' (2d) 
29, Cert. denied 350 US 904’’). 





Just what is the ‘‘competing philosophy”’ expressbd i in 
these cases? 





Both Market Street Railway Company v. California 
Railroad Commission, (1945) 324 U.S. 548, 58 PUR NS 
18, 89 L. Ed. 1171 (Market Street Railway), and Spiegal, 


| 
| 
| 
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supra involved the fixing of the level of rates of companies 
in a ‘‘sick industry’’, i.e. the transit industry. The ques- 
tions presented related to the rate base upon which the 
companies were entitled to a return. 


In Market Street Railway, the transit company (Market 
Street Railway) was in financial trouble and it therefore 
offered its properties to the City of San Francisco for 
$7,950,000. The property was finally sold for $7,500,000, 
and in fixing a rate for the Market Street Railway in a con- 
current rate case, the California Railroad Commission used 
a rate base of $7,950,000, the company’s offering price. The 
company appealed to the courts on the grounds that the 
Commission should have given weight to the reproduction 
cost of the properties, which would have produced a sub- 
stantially higher rate base. The Supreme Court upheld the 
Commission on the ground that the due process clause of 
the Constitution 


‘‘has not and cannot be applied to insure values that 
have been lost by the operation of economic values.’’ 
(324 U. S. 548, 567). 


The Court merely decided that a utility was not guar- 
anteed by the Federal Constitution the maintenance of 
values which it had itself recognized as lost. The Cincinnati 
argument would twist the decision to bar a utility from 
taking reasonable steps to protect its investment from 
impairment. 


The Spiegal case also involved the question of whether 
the District of Columbia Commission had lawfully based 
the rate base of another ‘‘sick’’ transit company on origi- 
nal cost rather than on its deteriorated ‘‘present value’’. 
This Court reversed the District Court with directions to 
remand the case to the Commission for correction of the 
Commission’s failure to set forth an adequate statement of 
its reasons for adopting the original cost rate base. The 
Court did not pass on the question of the type of rate base 
the Commission should have used. Instead, it specifically 
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recognized ‘that such was not ‘its function (226 F. 2a 29, 
33) : 
| 


“‘We are not here expressing a judgment as to what 
rate base the Commission should have adopted. | That is 
not our function; we could not substitute our own view 
on such a question—if we had reached a view—-for the 
Commission. Federal Power Commission v. Colorado 
Interstate Gas Co. (1955) 348 U. S. 492, 8 PUR 3rd 
1, 99 L. Ed. 583, 75 S. Ct. 467’’. 


There is no ‘‘competing philosophy” expressed iy these 
cases applicable to the cases at bar. The natural gas in- 
dustry is far from a ‘‘sick’’ industry; this is not a ‘case of 
restoring values already lost. The Commission’s May Order 
affirming the CD Rate Form does not preclude the Commis- 
sion at some future date from fixing the level of the demand 
charge to give recognition to the proper values upon which 
Respondent Companies should earn. In other words, Cin- 
cinnati assumes that at some future date when conditions 
may not justify a prudent investment rate base, the Com- 
mission will violate ‘‘due process’’ by fixing the level of 
rates on that basis. Even if there were a valid basis for 
such assumption (which we deny), the argument, to gay the 
least, is premature. The Spiegal case, as quoted above, is 


specifically contra to Cincinnati’s main contention. | 


At page 33 Cincinnati takes issue on 3 separate grounds 
with the Commission’s reasons for approving the long term 
billing commitment. | 


a) The first criticism is that ‘‘complete stability” over 
the life of the commitment is in conflict with the rationale 
of Market Street Railway and Spiegal supra., and that the 
variable peak day winter problem is adequately coped with 
by Cincinnati’s recommended ‘‘short term’’ CD Rate Form. 
To this there are two obvious answers: | 


i) The approved CD Rate Form does not provide any- 
thing like ‘‘complete stability’? over the life of the con- 
tract. The leeway therein provided, as explained herein- 





| 
\ 
| 
| 
| 
i 
| 
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above and as recognized by the Examiner’s Decision (App. 
A hereto, pps. 42-44) is substantial, particularly when 
compared with the CD Rate Forms of other approved 
tariffs on file with the Commission which contain 100% 
minimum demand charges and as high as 75% minimum 
commodity charges (R. 151, 166). 


ii) We have shown above the unworkability of a ‘‘short- 
term CD’’. 


b) Cincinnati’s second criticism (p. 33) is that even if 
the short term CD Rate Form would not encourage peak- 
shaving, ‘‘this is no answer to Market Street Railway and 
Spiegal’’. Surely, those cases do not hold that the Commis- 
sion cannot prescribe rate forms designed to encourage 
the most economic type of operation. 


ec) Cincinnati’s third objection to the Commission’s find- 
ing as to its short term CD Rate Form is that the Commis- 
sion’s ‘‘continuing jurisdiction over the rate making prob- 
lem’’ also fails to meet the requirements of Market Street 
Railway and Spiegal. The continuing jurisdiction of the 
Commission over both the CD Rate Form and the Rate 
Level would seem specifically to answer Cincinnati’s fears 
based on Market Street Railway and Spiegal. If and when 
the gas industry becomes a dying industry, and if and when 
the rates which Cincinnati pays violate any applicable 
principle established by said cases, a proceeding can be 
instituted by the Commission under Section 5 of the Act 
to examine the effective rates and to fix fair and reasonable 
rates, based on the then existing facts and applicable law. 


2. The Commission Did Not Err in Not Limiting Seller’s 
Rights to Revenues and Assets of Cincinnati Gas Operations 


Cincinnati’s Point III (p. 38-44) asserts that the Com- 
mission’s order was unlawful, in that it would extend Cin- 
cinnati’s long term commitment for demand revenues to the 
revenues and assets of Cincinnati’s electric operations. Al- 
though Cincinnati presented a witness (Mr. Schreiner) and 
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participated throughout the hearings below, it never raised 
this point during the hearings, nor in its original Brief or 
Reply Brief to the Examiner. It was raised for the first 
time in Cincinnati’s Exceptions to the Examiner’s Decision 
(R. 6795 et seq.). Accordingly, Respondent Companies were 
not able to develop on the record the unworkability of this 
proposal and how in view of Cincinnati’s mortgage secur- 
ing First Mortgage Bonds, which mortgage covers ‘both gas 
and electric properties, Central could possibly be reduced, 
under Cincinnati’s theory, to a position subordinate to even 
the general creditors. | 


In essence, Cincinnati is complaining that the Commis- 
sion does not require Central in negotiating a service agree- 
ment with Cincinnati under the CD Rate Form to limit its 
right of recovery thereunder to the so-called gas revenues 
and gas assets of Cincinnati. We do not know and have not 
been i directed to any provision in the Act, or any accepted 
regulatory law, which would give the Commission this 
power. The cases upon which Cincinnati relies are not ger- 
mane to the present argument. They follow the generally ac- 
cepted principle that rates for a particular type of iservice, 
such as gas service, should only recoup the costs connected 
with rendering such service. It is not proper for tthe gas 
customer to pay part of the costs connected with rendering 
service to an electric customer of the utility. Similarly, 
where there are jurisdictional and non-jurisdictional cus- 
tomers, the Commission can only fix rates for the jurisdic- 
tional customers which cover the cost of Eengrag eee 
to the jurisdictional customers. 





There is no logical reason why Respondent Companies 
must limit their right of recovery to some specific | portion 
of Cincinnati’s assets. Certainly, Cincinnati makes many 
contracts which relate solely to either their electric or gas 
operations, e. g., coal supply for their electric generating 
facilities, and such contracts do not limit the right of re- 
covery to specific assets. | 
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3. The Commission’s Order Did Not Violate the Administra- 
tion Procedure Act 


Under Point IV (page 44) Cincinnati argues that the 
Commission erred in not specifically ruling upon Cincin- 
nati’s proposal for a short term CD Rate Form. Thus, 
Cincinnati says the Commission should have ruled specifi- 
cally on Cincinnati’s argument based on the Market Street 
Railway and Spiegal cases, the Sierra and Mobile cases, and 
on Cincinnati’s request that their electric assets and reve- 
nues be excluded from the long term commitment under the 
gas service agreements. 


The Examiner specifically considered Cincinnati’s then 
argument against the long term rate form, and rejected it. 
(App. A., A-42.) The Commission specifically considered 
a one year short term contract and specifically rejected it. 
(Addenda to Cincinnati’s Brief, p. (x)) In its order deny- 
ing rehearing, issued July 6, 1956, the Commission specifi- 
cally referred to arguments based on the Sterra-Mobile 
cases, and in footnote 2, it noted Cincinnati’s argument 
that the Commission was required to make separate find- 
ings with respect to Cincinnati’s alternative proposals. 
(Addenda to Cincinnati’s Brief, p. (cc)) The Commission 
then added: 


‘Of course, the Commission has no duty to rule 
upon all conceivable alternatives to proposal of the 
applicants. Nevertheless, it is clear from our previous 
order of May 11, 1956, that we considered and rejected 
Cincinnati Gas & Electric Company’s proposal to limit 
the contract demand rate form to a one year or other 
short term basis.’’ 


The Examiner’s findings and the Commission’s Order, 
amply considered the question of the long term commitment. 
See also the Examiner’s findings 6-9 (Appendix A-54). The 
law of substantial evidence under the Natural Gas Act does 
not require the Commission to rule specifically on each 
and every contention or proposal raised during the pro- 
ceeding. 
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“<* * * If the Commission’s order, as auld to the 
facts before it, and viewed in its entirety, produces no 
arbitrary result, our inquiry is at an end. * * * The 
courts are required to accept the Commission’s find- 
ings if they are supported by substantial evidence.’’ 
(FPC v. Natural Gas Pipeline Co. of America, 315 
US 575, 586, 42 PUR (NS) 129, 138) (1942) (emphasis 
added). (See also concurring Opinion, page 5 9). 


‘The Supreme Court*** has emphasized the neces- 
sity for adequate findings of the facts upon which the 
order rests. It has also held that the grounds upon 
which an administrative order must be judged are 
those upon which the record discloses that the action 
was based and that where the decision of the Commis- 
sion is explicitly based upon the applicability of certain 
principles, its validity must likewise be judged on that 
basis. The court has held that it is our function to 
review the record for the substantial evidence said to 
support the findings.’’ (Mississippi River Fuel Corp. 
v. FPC et al, 163 "F (2d) 433, 449, 82 App. D.C. 208) 
(D.C. Cir. 1947) (emphasis ’added) 


“This ruling must be sustained unless thle court 
finds the record, considered as a whole, does not show 
a substantial basis for the Commission’ action.i* * ** 
(Niagara Mohawk Power Corp. v. FPC, 209 F(2) 814, 
817, 93 App. D.C. 303, 2 PUR 3d 150, 154) (D.C. Cir 
1954) (emphasis added) 


To the same effect see: Universal Camera Corp. v. 
NLRB, 340 U.S., 474, 490 (1950) ; Pinellas Broadcast- 
ing Co. v. FCC, 230 F (2d) 204, 206, (D.C. Cir, 1956) 


The Commission accordingly did not act unlawfully in 
refusing to answer in detail Cincinnati’s alternative -pro- 
posals.. The whole: tenor of the Commission’s order, as 
well as the literal language, gives Cincinnati a very ‘‘plain 
answer’’ as to why its ‘‘short term CD”’’ fails to meet the 
broad economic problems involved. 
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POINT II 


The Commission Did Not Commit an Error of 
Law in Holding That the Doctrine of res adjudicata 
Has No Application in the Instant Proceedings. 


From the outset of these proceedings before the Com- 
mission, Portsmouth and Dayton have maintained that the 
Commission was bound by its Decisions in Opinions 258 
and 258-A. This argument has been carefully considered 
four times during the course of the proceedings below: first, 
in the Commission’s Order denying the Motions of Ports- 
mouth, et al, to Dismiss (R. 6201-3) ; second, in the Exami- 
ner’s Decision after the point was argued in the Briefs of 
Portsmouth and Dayton to the Examiner (App. A hereto, 
pp. A-15-18) ; third, in the Commission’s May Order (Ad- 
denda to Cincinnati’s Brief, p. t); and fourth, in the Order 
Denying Rehearing (Addenda to Cincinnati’s Brief, page 
bb.). Now Portsmouth (Point II, p. 16) and Petitioner, 
Dayton (Point ITI, p. 45), contend that there was a clear 
failure by the Commission to perform the duties with 
which it is charged. 


We can add little to the cogent reasoning that appears 
in the Examiner’s Decision dismissing the contention that 
the Commission was bound to deny the CD Rate Form on 
the basis of Opinions 258 and 258-A (App. A hereto, pp. 
A-15-18).* However, it seems desirable to indicate im- 
portant factors to which Portsmouth and Dayton give no 
recognition: 


1. The Commission cannot be denied the right to have 
a record made on an issue and to make findings on.the basis 
of such record, despite the fact that the same issue may 
have been considered and resolved differently at a prior 
time. Portsmouth and Dayton would deny the Commission 





* Estoppel by judgment or res judicata does not perl, e 1 agp action 
by administrative bodies, such as rate orders. 42 Robert R. 
Prentis v. Atlantic Coast Line Company, 211 U. * ay ‘(1908 Oklahoma 
Packing Co. v. Oklahoma Gas & Electric Co., 09 U.S. 4, 10 (ibioy Grand- 
re ion Inc. v. Jones, 157 F. 2d 5 (2nd Cir. 1946), cert. denied 329 Do 
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the right either to correct a previously erroneous Decision 
(if it should so determine), or give recognition to factors 
which are either new or were not evident to it at ap time 
of the prior Decision. 


2. In Opinion 258-A the Commission recognized that the 
Rate Form it prescribed therein might not be satisfactory. 
Certainly, doubts must have been raised in the minds of 
the Commission concerning the propriety of its Opinion 258 
Rate Form when it became necessary to make (i)! some 
adjustments to its Opinion 258-A, and (ii) further adjust- 
ments to its Opinion 258-A at the time of the final settle- 
ment of the proceedings. 





3. United never accepted a final Decision based on 
Opinions 258 and 258-A. It filed Applications for Re- 
hearing on both Opinions; with respect to the Application 
for Rehearing on Opinion 258-A, the Commission granted 
it, opened the record for additional evidence, and finally 
approved a settlement which was essentially on the basis 
of dollars collected for a past period (R. 5084-5). 


4. United maintained at the time of the Opinions 258 
and 258-A that they were erroneously decided in the light 
of the changing conditions in the gas industry. Tn its 
presentation in the proceeding below, its witnesses) pro- 
ceeded to demonstrate the invalidity of the reasons ad- 
vanced in Opinions 258 and 258-A for denying the CD ‘Rate 
Form at that time (RB. 256-65; 196, 4595 (see App. I hereto) ; 
R. 301-04). The Examiner’s Decision specifically consid- 
ered these matters (see App. A hereto, pp. A-39, A-40, 
A-43-44). 


5. The Commission never adjudicated the issue of the 
CD Rate Form of Central in any of the settlements of oe 
rate proceedings of Central (R. 5090-2). 


In conelusion, no theory of law or precedent has been 
cited which holds that the Commission in exercising its 
powers cannot determine to reexamine on the basis of a 
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new record an issue which it had previously considered in 
another proceeding. Rather, common sense and logic sug- 
gest that a Commission must have this power if it is to 
function intelligently and to perform its statutory duty of 
prescribing “just and reasonable” rates in an ever-changing 
and dynamic economy. 


POINT III 


The Commission’s Approval of the CD Rate Form 
for United and Central Did Not Constitute an Unlaw- 
ful Change in Pre-existing Rates. 


The substance of the Argument in Portsmouth’s Point 
No. II (page 16), Dayton’s Point No. IV (page 47) as an 
Intervenor, and Cincinnati’s Point No. II (page 35) is that 
the Commission’s order approving the CD Rate Form vio- 
lated the Decisions of the United States Supreme Court in 
United Gas Pipeline Co. v. Mobile Gas Service Corp., 350 
U. S. 332 (1956) (hereinafter referred to as ‘‘Mobile’’) 
and in Sierra Pacific Power Co. v. the FPC, 350 U. S. 348 
(1956) (hereinafter referred to as ‘‘Sierra’’). 


These objections were not asserted by Portsmouth, 
Dayton or Cincinnati during the hearings. Instead all three 
companies argued that the CD Rate Form improperly 
changed the rates prescribed by the Commission in Opinions 
258 and 258-A. They are still arguing to this Court, simul- 
taneously with their contentions that the Commission should 
not have changed their pre-existing contracts, that the Com- 
mission should also not have changed the Opinions 258 and 
258-A Rate Form, (Portsmouth’s Point I, Dayton’s Point 
III (as an Intervenor), Dayton’s Point III (as Petitioner) ), 
notwithstanding that the Opinion 258 and 258-A Rate Form 
itself changed the pre-existing contracts upon which they 
rely.* 


*It is not amiss to point out that without Portsmouth’s consent, the G-440 
Rate Form changed the method of billing under Portsmouth’s sii 
contract. 
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: Aside from this fundamental inconsistency on the part of 
Cincinnati, Portsmouth and Dayton, Mobile and Sierra are 
not controlling here, for two reasons: 


| 

1) There are no pre-existing contracts here involved 
analogous to those in Mobile "and Sterra, such as to 
bring 1 this case within the ambit of those decisions. 

2) Assuming arguendo, that such decisions were ap- 
plicable, they were not violated. 
1. The Mobile and Sierra Decisions Are Not Here 

Applicable 


In the Mobile case the only question was whether United 
Gas Pipeline Company (United Gas) had properly| filed 
under Section 4 of the Natural Gas Act and properly col- 
lected subject to refund, rates which changed Mobile’s pre- 
existing fixed contract rate. The rate for the future was 
not in issue. (Mobile, 337) The Supreme Court held that 
United Gas’s contract had precluded it from filing 
Section 4 on the grounds that: 





. The Natural Gas Act does not give steal 
gas companies the right to change their rate contracts 
by their own unilateral action.” (Mobile, 337) | 


In the Sierra case, Sierra’s supplier (Pacific Gas and 
Electric (Pacific) ), had also sought to change a fixed indi- 
vidual contract rate with Sierra by a filing under Section 4 
of the Federal Power Act, the rate provisions of which 
are identical to those of the Natural Gas Act. The new rate 
was in issue for the refund period (i. e. the period of col- 
lections under the new rate), and for the future period 
(i. e. from and after the date of the final Commission order). 
Based on the reasoning of Mobile, the Court held that the 
new rate thus filed by Sierra under Section 4 was not law- 
ful for the past period, but it added that the new rate would 
have been lawful for the future (Sterra, 353, and see Mobile, 
345) if the ' ‘Commission had made appropriate findings : 





ce . as to whether the rate is so low-as ‘ta ‘ad- 
versely affect the public interest—as where it might 
impair the financial ability of the public utility to: ‘con- 





| 
| 
| 
| 
| 
\ 
| 
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tinue its service, cast upon other consumers an exces- 
sive burden, or be unduly discriminatory.’’ (Sierra, 
355) 

It should be noted that these limitations upon the Com- 
mission’s authority to change an existing rate, apply only 
when the existing rate is such that the seller cannot change 
it by a filing under Section 4 of the Act, and even if the 
rate may not thus be changed by a filing under Section 4, 
it may be changed prospectively (from and after the Com- 
mission’s final order), as though pursuant to a Section 5(a) 
proceeding, if the Commission makes appropriate findings 
as specified in Sterra above. Were this not so, the Commis- 
sion’s functions under Section 5 of the Act would be seri- 
ously and unnecessarily impeded. 


As indicated by the brief history below of United’s rates 
to Portsmouth and Central’s rates to Cincinnati, the CD 
Rate Schedules did not change or supersede fixed, indi- 
vidual contract rates comparable to the contract rates in 
the Mobile and Sierra Cases. Rather, the rates under which 
Cincinnati and Portsmouth have been billed for the last 
several years have been rates under Central’s and United’s 
uniform tariff filed with and approved by the Commission. 
Cincinnati’s service agreement does not specify a rate to 
be paid except by reference to the filed rate schedule ‘‘or 
any effective superseding Rate Schedules.” Such language 
expresses the understanding of the parties that the rates 
are subject to change from time to time, ex parte by a filing 
under Section 4 by the Seller. Otherwise, this language is 
meaningless. (FCC Opinions 294 & 295, Re Umted Gas 
Pipe Line Company, issued October 2, 1956 indicate that 
this construction of Mobile and Sierra is essential to the 
Commission’s performance of its statutory duties.) 


(a) Central’s Rates to Cincinnati 


Cincinnati contends (Point IL) that Central’s CD rate 
filing unilaterally changes Central’s Service Agreements 
(dated August 1, 1949) with Cincinnati. Such service 
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agreements incorporate Central’s then effective Rate Sched- 

ule CK-1 “or any effective superseding Rate Schedules” 

and Cincinnati admits that this constitutes an ‘‘open end’’ 

rate provision. From this Cincinnati then properly 
\ 


concludes: ; ! 


“Thus, Central Kentucky could and did resort to 
Section 4 of the Act to change the rate” (Page 36 of 
Cincinnati’s Brief herein). 


Thus, by Cincinnati’s admission, the CD rate dob was 
properly filed under Section 4. This merely supports the 
fact that no parties hereto protested United or Central 
having filed and collected, subject to refund, the CD rate 
under > Section 4, Aside from Cincinnati’s specific admission 
above, the past practices under the Service Agreements 
between Central and Cincinnati clearly show the parties’ 
understanding that the rates should be changed pursuant 
to a filing by Central under Section 4 and without prior 
agreement with the buyers. | | 


At the time of the 1949 Service Agreements, the CK-1 
Rate Schedule provided for a demand charge of $1.20 and 
a commodity charge of 20.54¢ per Mcf. Such rates were 
changed by a filing made by Central, so that effective Feb- 
ruary 17, 1952, the rates of Central were $1.56 demand and 
20.74¢ commodity; effective February 15, 1953, the rates 
became $1.25 demand and 25.7¢ commodity ; and effective 
March 1, 1954, the rates were again changed to $1.27 de- 
mand and 25.8¢ commodity. These changes in rates were 
made pursuant to the provision in the original Service 
Agreement providing that the rates thereunder should be 
those in Central’s Rate Schedule CK-1 ‘‘or any effective 
superseding rate schedules.’ The CD Rate Form is merely 
an effective superseding rate schedule filed by Central pur- 
suant to Section 4 of the Act and approved, after investiga- 
tion and hearing, by the Commission. 





It follows that there was no violation of any sunbed 
right as was found by the Court in Mobile and Sierra and 


72 


that accordingly, it was not necessary, as argued by Cincin- 
nati (pp. 35-38), for the Commission to make a finding that 
said agreements adversely affected the public interest. As 
discussed under heading 2 below, the Commission actually 
did make a finding, based on substantial evidence, that the 
further use of rate forms previously prescribed would not 
be in the public interest. © , 


(b) United Fuel’s Rates to Portsmouth ~ 


The 1931 contract upon which Portsmouth :relies in its 
Point II contained a five year term. That contract was 
renewed for separate one year periods by separate letter 
agreements in 1936, 1937 and 1938. Portsmouth has ap- 
pended to its Brief (Appendix I-(g)) only the letter of its 
then President accepting a one year extension in 1938, as 
evidence that the 1931 contract is still effective. However, 
Portsmouth’s letter accepting a one year extension in 1937 
(Appendix J-2 herein) was identical with its acceptance 
letter of 1938, with the sole exception that the 1937 accept- 
ance referred to United Fuel’s letter of ‘‘the 15th’’ (of 
October, 1937), while the letter of 1938 referred to United 
Fuel’s letter of “the 8th” (of October, 1938). 


Both of such acceptance letters recited that ‘‘we will 
agree with you to extend the expired contract in all of its 
terms for another year from November Ist, or until we 
can conclude a new contract’’, and United’s letter of 1938 
(Appendix J-1 herein) also construed the 1937 extension 
as expiring in 1938. Since both parties agreed in executing 
the 1938 extension, that the 1937 extension had expired on 
November 1, 1937, and since the 1938 extension was as to 
all material matters, identzcal to the 1937 extension, the 
same construction should be put on their identical exten- 
sion of 1938. This means the 1938 extension was only valid 
until the next November Ist, (1939), unless the parties 
sooner concluded a new contract. Therefore, the 1931 Ports- 
mouth contract is not still in effect. To assume otherwise 
would not only be contrary to the construction of the same 
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language given by both parties in 1937, but it would: assume 
a perpetual contract. 


Even assuming, however, that the 1938 extension has 
had the effect of extending the 1931 contract, there can be 
no question but that the rate provision therein (Article 
THIRD) has been long since rescinded. This is clear from 
the following brief history of United Fuel’s rates to |Ports- 
mouth. | 


The 1931 “<eontract”? provided i in | Article THIRD for a 
price of 37¢ for each 1,000 cubic feet (Mcf). 


1) Effective September 1, 1946, pursuant to Federal 
Power Commission Order in Docket G-440, this was changed 
to a two-part rate consisting of a commodity charge of 17. 67¢ 
per Mcf and a demand charge of 90¢ per Mef of billing de- 
mand, with the billing demand based on the highest day’s 


delivery. Portsmouth did not oppose this change. | 


2) Effective February 6, 1952, the demand rate was 
changed to $1.45 and the commodity rate to 17. 25¢ (G- 
1781). Portsmouth accepted this change. 


3) Effective February 15, 1953, Portsmouth was billed 
under United Fuel’s “GS-I” Rate Schedule, containing a 
$1.00 demand rate, a 23.85¢ commodity rate, and a billing 
demand based on “average daily demand in the billing 
month, but not less than the maximum demand so estab- 
lished in the previous eleven months.” These rates! were 
the result of a settlement in Docket G-2055, participated i in 
by Portsmonth. | 


4) Effective March 1, 1954, as a result of a settlement i in 
Docket G-2274 in which Portsmouth also participated, the 
demand rate became $1.27 and the commodity rate 22.97¢. 
All of these changed rates were billed and paid in accord- 
ance with United’s then filed Rate Schedule “or any effective 
superseding Rate Schedules”. | 


It should also be noted that service to Povtamonth as 
provided in Article “SECOND” of the 1931 Contract, was 
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“subordinate to all previous obligations assumed by it 
(United) to furnish natural gas to others including the 
following: * * *” (See paragraphs (a) to (h) of Article 
“SECOND” of the 1931 Contract, Appendix 1 of Ports- 
mouth’s Brief.) Also Article “SIXTH” of the 1931 Con- 
tract recites in effect that United’s obligation to meet Ports- 
mouth’s requirements is limited to the exercise by United 
of “due diligence”, as is United’s delivery obligation under 
the CD Rate Schedule which Portsmouth contends in its 
Point II constitutes a new limitation upon the Seller’s 
delivery obligation. 


It thus seems evident that Article “THIRD” of the 1931 
Agreement between United Fuel and Portsmouth, upon 
which Portsmouth relies, is no longer in effect, that the rate 
provisions which replaced said Article Third have been 
“open” rates, subject to change under Section 4 of the Act, 
that they have many times actually been changed by filings 
under said Section 4, that Portsmouth has participated in 
all of these changes, and that therefore, the Mobile and 
Sierra decisions are not made applicable by either the 1931 
Service Agreement, or any subsequent rate change. 


(c) Dayton’s Position 

Dayton’s Point No. 4 as an intervenor rests on the 
assumption that Portsmouth had in effect an ‘‘uncancelled’’ 
rate contract. In view of the frequent revisions in United’s 
rate to Portsmouth and the many other changes in the 1931 
contract, this assumption is unfounded. 


The nine sweeping conclusions advanced by Dayton at 
pages 49-53 of its intervening brief also assume, rather 
than prove, that the Commission orders violate the Mobile 
and Sierra findings. Since the premise upon which those 
assumptions rest (that Portsmouth’s 1931 contract rate 
provision was ‘‘uncancelled’’), is false, the assumptions are 
also false. 


Dayton’s much-underscored language to the effect that 
“‘that contract was not even introduced in evidence in the 
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proceedings before it’’ (ie. before the Commission) and ‘‘It 
(the Commission) never even mentioned the fact that Ports- 
mouth has a contract with United Fuel’’ (page 48) con- 
veniently ignores the simple fact that Portsmouth did not 
rely on its 1931 contract with United. Portsmouth’s Brief 
to the Examiner, did not even mention said contract, nor 
did Portsmouth throughout the extensive hearings put 
on any witness, much less a witness who sponsored its 1931 
contract. Its basic argument throughout (reiterated in 
Point I of Portsmouth’s Brief herein, Point III of: Day- 
ton’s intervening brief and Point III of Dayton’s brief as 
a Petitioner) has been that the form of rate prescribed in 
Opinions 258 and 258-A should continue in effect. | 


2. Compliance with Sierra Decision | 





As shown above, it is our basic contention that, because 
of the type of rates previously in effect between United and 
Portsmouth and between Central and Cincinnati, the Mobile 


and Sierra decisions are not here applicable. However, 
even if it were to be assumed that such decisions were here 
applicable, it seems evident that the Commission, which ap- 
proved the CD Rate Forms for the Respondent companies 
prospectively only from the date of its order, did so on 
broad considerations of public interest and speci ically 
within the finding of the Supreme Court in Sierra that the 
public interest would be otherwise adversely affected 
through the impairment of the financial ability of respond- 
ents to continue their service (Sierra, 355). See Exam- 
iner’s Decision, App. A, pp. A-37-38, A-52, and the Com- 
mission’s May Order (Cincinnati’s Addenda, pp. (y) and 
(2)). | 
It should also be noted that there is not here involved 
the question of an increase in rate, which was the situation 
in both Mobile and Sierra and which seems to have been the 
factual premise of the Supreme Court specifying the type 
of findings necessary to change prospectively a fixed con- 
tract rate. 
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“Flowever, the initial phase of the hearing was lim- 
ited to hearings relating to rate form, i. e. the type of 
tariff and the billing conditions pursuant to which 
United Fuel and Central Kentucky are to recover the 
cost of service applicable to jurisdictional sales. The 
second phase of the hearing involving the level of 
rates will commence on a date to be fixed by order of 
the Commission.’’ (App. A hereto, p. A-4) 

It follows that even if these cases are subject to the 
Mobile-Sierra decisions, the Commission’s order was fully 
in compliance therewith. 


Conclusion 


It is respectfully submitted that this Honorable Court 
affirm the Commission’s Orders of May 11, 1956 and July 
6, 1956 on the ground that such findings and orders are 
sustained by substantial evidence and that the issues raised 
on appeal by Petitioners Portsmouth, Dayton and Cincin- 
nati, and Intervenor, Dayton, are without merit and, ac- 
cordingly, the relief requested in their Petitions for Review 
should be denied. 


Respectfully submitted, 


Joun P. RanDoLPa 
'1625 I Street, N.W. 
Washington 6, D. C. 


Attorney for Respondents 7 
United Fuel Gas Company, and — 
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RicHarp A. Rosan ad 
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COUNTERSTATEMENT OF THE QUESTIONS PRESENTED 


In the opinion of respondent the questions are: 

(1) Did prior Commission refusal to allow use of a contract 
demand form of rate bar its allowance in this proceeding? 

(2) Did the Commission sufficiently scrutinize that form of 
tate in the light of the corporate affiliations presented? 

(3) Does an apprehension that the market for natural gas 
may be lost at a possible future date beyond the foreseeable 
future provide any basis for now setting aside a Commission 


rate order which is otherwise proper? 


(4) Did the Commission properly decline to attempt to regu- 
late a wholesale customer’s liability to pay the regulated gas 
rate by limiting that liability to the customer’s gas revenues 
and gas properties? 

(5) Was the Commission’s authorization of the contract de- 
mand form of rate in violation of the rule of United Gas Pipe 
Line Co. v. Mobile Gas Service Corp., 350 U. S. 332, and F. P. C. 
v. Sierra Pacific Power Co., 350 U.S. 348? 


412775—57——1 (I) 
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Ginited States Court of Appeals | 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


! 

No. 13,515 

THE CrNcinNaTI Gas & Exvectric CoMpaANy, AND THE Union Licut, Heat 

AND Power COMPANY, PETITIONERS, V. FEDERAL POWER COMMISSION, RE- 

SPONDENT, UNITED Fuet Gas CoMPANY AND CENTRAL KENTUCKY! Gas 

COMPANY, INTERVENORS, COMMONWEALTH NATURAL GAS CORPORATION, 
INTERVENOR. | 
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| 
No. 13,525 | 
THE DayTON PoWER AND LIGHT COMPANY, PETITIONER, V. FEDERAL POWER 
COMMISSION, RESPONDENT, UNITED FuEL GAs COMPANY AND CENTRAL 
KENTUCKY Gas COMPANY, INTERVENORS, COMMONWEALTH NATURAL) GAS 
CORPORATION, INTERVENOR, CITIES OF LEXINGTON, KENTUCKY, ET! AL., 
INTERVENORS. | 
So | 


No. 13,528 | 


THE PORTSMOUTH GAS COMPANY, PETITIONER, UV. FEDERAL POWER Comarissron, 
RESPONDENT, UNITED FUEL Gas CoMPANY AND CENTRAL KENTUCKY |GAs 
COMPANY, INTERVENORS, THE DAxTON POWER AND LIGHT ComPAny, 
INTERVENOR, COMMONWEALTH NATURAL GAS CORPORATION, soiamiar ‘ai 
Cities oF LEXINGTON, KENTUCKY, ET AL., INTEEVENORS. 


BRIEF FOR RESPONDENT FEDERAL POWER COMMISSION 
| 
COUNTERSTATEMENT OF THE CASE | 


These petitions? ask the Court, pursuant to Section 19 (b) 
of the Natural Gas Act? to set aside a Federal Power Com- 
mission order (R. 6838-6844)* which approved a proposed 
form of rate for wholesale sales of natural gas by two affiliated 
interstate pipeline companies. Under that order the demand 


* Consolidated for briefing pursuant to Court order of December 6, 1956. 
References to the briefs of petitioners will be as follows: Cincinnati Gas 
and Union Light, No. 13513, “Cine. Br.”; ; Dayton Power, No. 13525, “Dayt. 
Br.”; Portsmouth Gas, No. 13528, “Ports. Br.”; Dayton Power as a“ 
rene in No. 13528, “Interv. Br.”. 

? Act of June 21, 1938, c. 556, 52 Stat. 821, 831, 15 U. S. C. 717, TW1ir (b). 

* Pursuant to the Court’s order of October 26, 1956, par. (c), citations 
are made in this brief to the pages of the record as certified to this Court. 
Such page numbers will appear prominently in the portions of the recprd 
to be printed as a joint appendix (Order of October 26, 1956, par. (c) ). 

The Presiding Examiner’s decision and the Commission's order herein 
_are reported at 15 FPC 700 and 730. 
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component of the rate (designed to compensate the seller 
for cost associated with delivery of a maximum day gas require- 
ment) is applied to an agreed-upon estimate of the maximum 
day demand of each customer (“contract demand’’), rather 
than the actual annual maximum day demand or average daily 
demand during the peak month of the year, as provided for in 
the rate forms previously authorized by the Commission.‘ 

The contract demand form of rate-—The principal feature of 
the contract demand (CD) form of rate (R. 4725, 5890) pro- 
posed by the selling companies and authorized by the order 
under review is its provision: 


The monthly demand charge shall be derived by ap- 
plying the demand rate to a billing demand based on the 
greatest single-day delivery during the twelve months 
ending with the close of the current billing month, but 
the billing demand cannot: 

(a) exceed the contract quantity specified in the ef- 
fective service agreement, or 

(b) be less than 90% of the contract quantity speci- 
fied in the effective service agreement. 


It also specifies penalties to be assessed against the buyer 
for unauthorized takes in excess of the agreed-upon estimate 
(R. 4727, 5891) and similar penalties against the seller for fail- 
ure to deliver that quantity when called upon to do so (R. 
4726). 

Finally, the CD form of rate defines the agreed-upon esti- 
mate, or “contract” demand, and the conditions under which it. 


“No change was proposed in the previously prescribed method of com- 
puting commodity charges. The issues as to the level of United Fuel’s 
rates, which were reserved when the hearing herein was set, have since 
been settled, petitioners herein and other parties to the proceedings before 
the Commission having agreed to the dollars and cents increases in rates 
and charges proposed by United Fuel, amounting to approximately $15,900,- 
000 per annum. (R. 6459.) The settlement was approved by the Com- 
mission in an order issued October 19, 1956. 

Further proceedings on Central Kentucky’s dollars and cents increases in 
rates and charges, approximating $3,452,000 per annum (R. 6459) are 
awaiting completion of a field investigation by the Commission’s staff. 
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may be increased or decreased. The primary component of 
that definition (R. 6489-6490) are: ! 


(1) the contract quantity shall be the ee 
amount of gas the buyer is entitled to receive and the 
seller is obligated to deliver on a single day, pursuant 
to an executed service agreement (usually with a 20- 
year term) ; 

(2) if gas supply and facilities are available the c on- 
tract quantity will be increased upon request of buyer, 
but if seller is not in a position to meet the request, it 
must use “due diligence” to provide the ney 
facilities and gas supply; and 

(3) the buyer as a matter of right can reduce the een 
effective contract quantity 10% over the life of the 
contract in steps of 5% in one year, and in addition 
buyer and seller may mutually agree to reduce the con- 
tract below 90% of the greatest contract demand Be 
viously at any time in effect, provided the capacity ‘sO 
released can be otherwise used. 


The proceedings before the Commission.—The order wails 


review was entered in consolidated proceedings before the 
Commission on proposed tariffs filed on May 12 and 14, 1954, 
and revisions thereto filed on November 5, 1954, by the United 
Fuel Gas Company and the Central Kentucky Natural Gas 
Company, “natural-gas companies” within the meaning of 
section 2 (6) of the Natural Gas Act. Those tariffs embodied 
substantial increases in rates and material changes in the form 
of rate (method of billing) to be applied to their sales of nat- 
ural gas for resale in interstate commerce. They were s sus- 
pended by the Commission pursuant to section 4 (e) of the Act 
until November 1, 1954 (R. 5878-5952), and December 15, 
1954 (R. 6145, 6147), respectively, when they went into atiece 
under bond (R. 6011, 6208). 
Upon the urgent request of petitioners herein and _—s 
party, a hearing was set by the Commission limited to the 
single issue of the form of rate, all other issues presented by the 
suspended tariffs being reserved (R. 6015, 6017). On the sec- 
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ond day of the hearing, following presentation of their direct 
case by United Fuel and Central Kentucky, motions were 
made by a number of the parties that the Commission reject 
the proposed tariffs insofar as they proposed to change the bill- 
ing provisions from those previously in effect and dismiss the 
proceedings relating to that issue. The Commission denied 
those motions without prejudice and fixed date for reconvening 
of the consolidated hearings by order issued December 28, 1954 
(R. 6201-6203). 

The hearing continued for an additional 35 days and was 
concluded on April 7, 1955 (R. 6460). Upon the evidence in- 
troduced (approximately 4,400 pages of testimony by nine wit- 
nesses, 51 exhibits and 22 items incorporated by reference) and 
after consideration of briefs, the presiding examiner on Janu- 
ary 18, 1956, issued an extensive decision (R. 6454-6520). 

The examiner’s decision—In his decision the examiner 
found and determined that the contract demand form of rate 
was just, reasonable, non-discriminatory and non-preferential 
for United Fuel and Central Kentucky and authorized the ap- 
plication of that form of rate to all wholesale customers of 
those companies.* 

His decision first summarized the operations of United Fuel 
and Central Kentucky, including their position as affiliates in 
the Columbia Gas System, Inc. (R. 6461-6469). 

Following this he considered and determined the proceedings 
on the basis of four questions (R. 6471): 


°In deciding that the contract demand form of rate should be applied to 
United Fuel’s five wholesale customers (The Ohio Fuel Gas Company, The 
Manufacturers Light and Heat Company, Atlantic Seaboard Corporation, 
Central Kentucky Natural Gas Company, and The Portsmouth Gas Com- 
pany), the examiner found United Fuel’s proposal to apply a different rate 
form to its sales to Ohio Fuel and Manufacturers to be unjust, unreason- 
able, discriminatory and preferential. The Limited Service (LS) rate form 
proposed for those two customers (who take only part of their requirements 
from United Fuel) provided for computation of demand charges based on 
an average daily demand during the billing month, but not less than the 
maximum demand so determined during the eleven preceding months. 

It should also be noted that the examiner approved an SGS-1 or small 
general service rate schedule, applicable on an optional basis to small whole- 
sale customers. The propriety of that approval is not questioned by peti- 
tioners herein. 


: 
. 
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@ 


’ 





5 ! 


I. Whether the principle of res judicata is applicable 
to administrative proceedings of this nature? 

II. Whether, in the circumstances of this case, United 
Fuel should have uniform rates without any differential 
between jurisdictional customers? 

III. If so, should the CD or the LS rate form be 
approved for United Fuel’s jurisdictional sales? : 

IV. Whether the CD or LS rate form should) be 
approved for Central Kentucky’s jurisdictional sales? 


Before arriving at the answers to those questions the ex- 
aminer gave consideration to the facts that to meet the in- 
creased demands upon it for gas United Fuel had more than 
tripled its facilities and doubled its sales in the last ten years 
(R. 6466), that its purchase costs of Southwest gas had jin- 
creased from $42,748,000 in 1952 to $92,472,000 in 1955 with 
comparable increases in its minimum purchase commitments 
to its suppliers, that a portion of that gas is transported | iby 
Gulf Interstate Gas Company under a long-term arrange- 
ment whereby United Fuel is required to pay Gulf Interstate’ Ss 
full cost of service each year (R. 6466); also that similar in- 
creases in gas purchase costs pertain to the operations of Cen- 
tral Kentucky (R. 6468-6469). Petitioners do not dispute 
the fact of such increases in every phase of United Fuel’s 
and Central Kentucky’s operations. 

Thereafter, the examiner discussed in detail the wide ftae- 
tuations between winter and summer demands for gas by 
United Fuel’s and Central Kentucky’s customers from the 
tremendous increase in space heating requirements (R. 6492— 
6493), the consequent necessity of obtaining the necessary 
additional gas from the Southwest, and the long-term com- 
mitments by United Fuel for the purchase of such gas (R. 6496- 
6497). In the light of all those considerations the examiner 
concluded that “there is clearly a need for a CD rate form” 
(R. 6498). 

The discussion by the examiner of the facts and the legal 
issues upon which he grounded his findings and conclusions 
included the following (R. 6517-6519): : 
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(i) The doctrine of res judicata does not apply in 


these proceedings and decision of the issues herein should . 


be upon the basis of the record made. 


(ii) United Fuel’s Limited Service (LS) rate form | 


for certain customers only is unjust, unreasonable, and 
otherwise unlawful. 


(iii) United Fuel’s rates to its five jurisdictional . 
customers should be uniform. Any differential in rates | 


among those customers is unjust, unreasonable and 
otherwise unlawful. 


(iv) Long-term contracts with southwest suppliers . 
and the facilities required to meet annual requirements . 
and to have capacity to meet maximum peak day have | 
created rigid costs of tremendous magnitude for United | 


Fuel and Central Kentucky. 


(v) The CD form of rate seeks to recoup through a . 


minimum billing demand a portion of the costs incurred 


in having the capacity available irrespective of the usage | 


of capacity, and the reliable evidence shows that such 
recoupment has become increasivgly necessary. 


(vi) The growth of the space heating load has inten- — 


sified the necesity of recovering minimum demand 


revenues from the wholesale customers as provided in . 


the CD form of rate. 


(vii) The proposed rate forms recognize the present | 


characteristics of the natural gas industry. 


(viii) The proposed CD rate form distributes demand 
costs between wholesale customers in accordance with | 


customer responsibility therefor. 
(ix) The proposed CD rate form is just and reason- 


able as between United Fuel and Central Kentucky and © 
their customers and as between the customers them- — 


selves. 


(x) The CD rate form is just and reasonable since it — 
is, among other things, based upon the financial neces- | 
sities of the gas business of United Fuel and Central | 


Kentucky. 


(xi) The proposed CD and SGS rate forms, together | 


with the revisions thereto, are just, reasonable, non- 
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discriminatory and non-preferential, and should ! be 
approved as amended. 3 


The Commission’s order of affirmance.—Following dral 
argument before it en banc on exceptions to the examiner’s 
decision (R. 6819), the Commission (one Commissioner dis- 
senting) affirmed that decision (R. 6838-6844) “to adopt a 
rate form best adapted within the economic framework’ in 
which the applicant companies exist which will result in the 
optimum benefit to the ultimate consumers” (R. 6840). 
Commission also found that continued billing by United Fuel 
and Central Kentucky under the rate form previously pre- 
scribed “would not be in the public interest” (R. 6843). | 

The order was amended on a point not here pertinent by the 
Commission’s order issued June 7, 1956 (R. 6871-6872). 
Thereafter, upon consideration of all the contentions urged;in 
applications for rehearing and stay filed by petitioners herein 
and another party the Commission denied those applications 
by order issued July 6, 1956 (R. 6976-6978). 


STATUTORY PROVISIONS INVOLVED | 





The order of the Commission was entered pursuant to the 
Natural Gas Act (Act of June 21, 1938, ¢. 556, 52 Stat. 821-838, 
15 U.S. C. 717-717w) and particularly sections 4 (e) and 5 (a) 
thereof; review by this Court is invoWed under section 19 (b) 
of that Act. These sections are printed in the Appendix, infra, 
pp. 34-35. 





SUMMARY OF ARGUMENT 


I 





The previous refusals of the Commission to permit United 
Fuel to use the contract demand form of rate, which petitioners 
argue now bind the Commission, were entered with the caveat 
that the other form of rate there prescribed “may not be en- 
tirely satisfactory and therefore require further consideration 
when additional information becomes available” in a subse- 
quent proceeding. That additional information now makes 
possible full consideration of the present question for the 
first time. 
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A. Mushrooming space heating loads are so increasing the © 


transmission capacity and gas supply required for the antici- 


pated coldest day peaks (which actually occur only once or ) 
twice in a ten-year period) as to pose the problem of how to | 


stabilize revenues over warm and cold years to conform more 
nearly to the costs of providing that capacity every year. 

B. Disparity between the high ratio of the suppliers’ mini- 
mum payments for purchased gas to its total cost of service, 
and the low ratios of the wholesale customers’, even under the 


contract demand form of rate, warrants such spreading to the | 


wholesale customers of more of the risk involved in maintain- 
ing the required capacity, so as to provide an economic in- 
centive and justification for those customers to level off peaks, 
develop peak-shaving facilities, and make more intensive use 
of the suppliers’ facilities. 

C. The prior Commission decisions relied on by petitioners 
either did not deal with the same problem or were based on 
records which did not provide information sufficient to permit 
the Commission to give that problem as full consideration 
as the record here did. Rate making is quasi-legislative in 
nature (Colorado Interstate Gas Co. v. F. P. C., 324 U.S. 581, 
589) and calls for no departure from the well established 
principles of the freedom of administrative agencies to deal 
with the problems presented to them without being bound by 
prior decisions. F.C. C. v. Pottsville Broadcasting Co., 309 
U.S. 134, 145; Wilbur v. United States, 281 U.S. 206, 216-217; 
Virginian Railway Co. v. United States, 272 U.S. 658,.665—-666; 
Churchill Tabernacle v. F. C. C., 81 USAppDC 411, 160 F. 2d 
244, 246; Panhandle Eastern Pipe Line Co. v. F. P. C., CA3 
No. 11,734, decided July 25, 1956. 


II 


A. The Federal Power Commission is alert, experienced, 
and qualified to perceive the existence of affiliation and to 
eliminate or prevent any undue advantage being derived 
therefrom, as shown by a very large number of cases, examples 
of which are cited. But not every transaction between affiliates 
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is necessarily unlawful, and the examiner’s decision and ti 
mission order, as well as their awareness from the outset ofthe 
possible effects of affiliation here, demonstrate the abundantly 
sufficient scrutiny which preceded their determinations. 

B. The specific allegations by petitioners as to “possibilities” 
of discrimination are readily shown to be erroneous and incon- 
sistent. Thus, for example, the contention that there is a $5.00: 
per Mef penalty on the customer who over-takes but none on 
the seller who under-delivers, is shown to be flatly mistaker 
by the provision of a $2.00 per Mef extra payment for the first 
3%, or 100 Mef (if more), of deficiency, and $5.00 per Mef; Eee 
the remaining deficiency (R. 4726). 

Again, claims of possibility of discriminatory operating prac- 
tices in the event of deficiencies are offset by the recognition 
that there is no prospect of deficiency (Ports. Br. 26). 

Yet again the only claimed instance of actual discrimination 
rests solely on the extra record fact that after all of these peti- 
tions had been filed in this Court, the Commission initiated 
an investigation to determine whether there has been any “dis- 
crimination” or “manipulation” of the contract demand be- 
tween the affiliates involved here. Rather than pointing to ahy 
fault of the CD form of rate, that action of the Commission 
demonstrates that the routine of Commission regulation is 
operative and competent, as the examiner foresaw, to cope with 
abuses envisioned by petitioners. 

So also the complaint that the requirements of Portamanth 
Gas for increased supply will not be met until after affiliated 
customers’ needs have been fully met is disproved by the re- 
quirement of the CD rate form for “due diligence” to meet such 
increases. a 

The plain fact is that the 1931 contract afforded every pos- 
sibility of discrimination now charged against the CD form 
of rate and the absence of any history of discrimination under’ 
it showed that the examiner was fully warranted in his finding 
that the CD form of rate is “just, reasonable, Bon cnaaiiiinae - 
tory, and non-preferential.” 

C. The present charge of inadequate scrutiny because the 
Commission’s opinion singled out the two major issues for: 
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special mention is disproved by the record; the criticized lan- 
guage actually emphasizes the soundness of the Commission’s 
grasp of the nub of the controversy. 


III 


Cincinnati Gas’ apprehension that a day may come when 
the gas industry will begin to lose its market, and the long term 
minimum charge might then bankrupt the wholesale customers, 
is shown to be wholly speculative. It ignores the Commis- 
sion’s competence to adjust the rate and rate form to such a 
contingency if and when it arises, and disregards the purpose 
of the present order to level off peaks, encourage peak shaving, 
and intensify the use of existing capacity, so as to prevent or 
postpone and minimize the very danger apprehended by 
Cincinnati Gas. 

IV 

Cincinnati Gas’ effort to have the Federal Power Commis- 
sion limit the company’s corporate liabilities to pay its gas bills 
to its gas revenues and properties should more properly be 
addressed to the states in which it and its joint petitioner 
Union operate. 

V 


A. The buyers’ previous consent to change of their rate in 
No. 13,515, by their existing service agreements, embraces the 
form of rate and renders the decisions in United Gas Pipe Line 
Co. v. Mobile Gas Service Corp., 350 U.S. 332, and F. P. C. v. 
Sierra Pacific P. Co., 350 U. S. 348, inapplicable. 

B. In No. 13,528, Portsmouth Gas’ 1931 contract rate has 
been superseded for at least the last five years, and therefore 
cannot support a claim under those cases. It would in no event 
entitle Portsmouth to more assurance of supply than the CD 
rate form gives it. 

C. In any event, the subsidiary findings culminating in the 
finding that further use of the previously prescribed rate forms 
would not be in the public interest clearly satisfied the rule 
of the Mobile and Sierra cases. 


Approval of the contract demand form of rate, after earlier 
refusals, was not arbitrary or barred by principles of res 
judicata, etc. | 


Petitioners all emphasize that the Commission had pre- 
viously refused to approve for United Fuel the CD rate form 
now allowed (Cine. Br. 5, Ports. Br. 10-16, Interv. Br. 19-22, 
Dayt. Br. 45-52). Portsmouth Gas contends that the previous 
refusals make the present order unlawful, notwithstanding the 
general rule that the decisions of administrative agencies have 
no binding effect as precedent, because, it says, this is a quasi- 
judicial decision by the Commission (Ports. Br. 14). It appeals 
generally to doctrines of “res adjudicata” (sic), “stare decisis,” 
“estoppel”, “precedent”, and “law of the case” (Ports. Br. 11- 
12) to enhance its argument. Dayton Power, noting that in 
other proceedings where there has been an absence of any 
showing of intervening changes in circumstances the Commis- 
sion has dismissed proposals which it has theretofore rejected, 
argues that it was therefore unlawful for the Commission not 
to reject the proposed form of rate here (Dayt. Br. oe 
Interv. Br. 19-22).° 

But in referring to the Commission’s previous refusals i dis- 
positive of the present question, petitioners omit to mention 
that the Commission had there stated: * | 


We are aware that the form of rate here raneeadtoed 
may not be entirely satisfactory and therefore require 
further consideration when additional information 
becomes available in Docket No. G-2274. : 


That additional information first became available in the 
instant proceeding. The tariff involved in Docket No. G-2274, 


*It characterizes United’s action in mak‘ng that proposal as a “collateral 
attack” on the prior decisions (Interv. Br. 45) and the Commission’s ap- 
proval thereof as a usurpation of “the powers of this Court and! [an] 
attempt to stand as a body appellate * * * (Dayt. Br. 46). | 

7 United Fuel Gas Co., 12 F. P. C. —, 100 PURNS 405, Opinions Nos. 258 
and 258-A, Docket Nos. G-1781 and G—2055, issued August 7, 1953 and 
November 19, 1953, mimeo, ed. of 258A, p. 7. 
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referred to by the Commission, proposed a rate increase and 
the CD form of rate. That tariff became effective under bond 
as provided in Section 4 (e) of the Natural Gas Act on March 
1, 1954, but was superseded eight months later on November 
1, 1954, by one of the tariffs involved here, likewise under bond 
(Docket No. G-2451). The first proceeding was settled on a 
dollar and cents basis for the eight-month period it covered 
without respect to the form of rate and therefore the expected 
additional information was not made available to the Commis- 
sion in that proceeding. It first became available in the pres- 
ent proceeding (R. 6839) after the Commission had denied 
without prejudice motions made on the second day of the hear- 
ing to reject the proposed tariffs insofar as they would change 
the rate form (R. 6201-6203). In denying those motions the 
Commission stated that it was unable to pass on the propriety 
of the proposed form of rate without a complete factual record 
(R. 6202). The thirty-five days of hearing ensued upon this 
single issue (supra, p. 4). 

The relevance and sufficiency of the information and data 
made available by that hearing to support, indeed to require, 
the conclusion reached by the Commission appears from the 
decision of the presiding examiner (R. 6454-6520) and the 
Commission’s statement of the basis of its affirmance of his 
decision (R. 6838-6844).* Before referring to them, however, 
there should be some explanation of the functions of the com- 
ponents of any demand and commodity form of rate,’ including 
the LS form prescribed by Opinions 258 and 258-A. 

Functions of a demand and commodity rate—A pipeline 
company’s delivery of gas involves both demand costs, asso- 
ciated with delivery of a maximum day gas requirement, and 
commodity costs, associated with the total quantity of gas de- 

* The Commission’s order sustaining the examiner's decision on this point 
(R. 6838) briefly but fully supports that decision as described herein, and 
will not be separately recapitulated or summarized. 

* The discussion which follows is based on the Commission's Opinion No. 
225, Atlantic Seaboard Corporation, 11 F. P. C. 43, 94 PURNS 235, issned 
April 25, 1952, Dockets Nos. G-1385 and G-1175, one of the cases cited by 
the Commission in the instant order (R. 6842). See also State Corporation 
Commission of Kansas v. F. P. C., 206 F. 2d 690, 707-711 (CA S), certiorari 


denied, 346 U. S. 922; Colorado Interstate Gas Co. v. F. P. C., 209 F. 2d 717, 
724-725 (CA 10), reversed on other grounds, $48 U. S. 442. 
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livered. Thus the pipeline performs the functions of | both 
delivery of daily and annual quantities of gas. In this sense 
it is a joint facility, presenting the always difficult problem 
of allocating joint costs so that rates may be designed that will 
price the service rendered in particular sales proportionately 
to the cost of that service. 

Items of such joint costs which vary as the volume of de- 
liveries varies have usually been allocated to the commodity 
function. All others have usually been allocated equally be- 
tween commodity and demand functions, often over pipeline 
company efforts to have larger portions of such costs assigned 
to the demand function where they would bear more heavily 
on rates for the non-interruptible general gas utility loads 
(principally domestic) and less heavily on those for interrupt- 
ible industrial gas loads, where gas competes with other fuels. 
State Corporation Commission of Kansas v. F. P. C., 206 F. 2d 
690, 707-711 (CA 8), certiorari denied, 346 U. S. 922, affirming 
11 F. P. C. 123, 375, 95 PURNS 289, Opinions Nos. 228 and 
228A, issued June 11, 1952, and September 26, 1952, ss cama 
Nos. G-1382, G-1533, and G-1807. 

When costs have been determined and allocated to Sereda 
and commodity functions the problem arises to design a de- 
mand rate which may reasonably be expected to produce 
revenues approximately equal to the costs allocated to demand. 
The controversy in this proceeding is over the method of 
establishing each customer’s demand upon which it shall be 
billed, in order to provide such reasonable assurance, | not- 
withstanding the fluctuations which occur in actual peal day 
demands from year to year. 

The LS and CD forms of rates——The principal diffedence 
between the proposed CD form of rate and the LS form pre- 
scribed by Opinions Nos. 258 and 258-A lies in the method 
of measuring the customers’ demands. As the examiner states 
(R. 6486) : 


Under the LS form the billing demand is detained 
as the average daily demand during the billing month, 
but not less than the maximum demand so determined 
during the eleven preceding months. [But] the billing 
demand under the CD rate form is determined on the 
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basis of 90% of contract demand or the peak day of a 
twelve months period whichever is the higher, but not 
in excess of 100% of contract demand. 


The use of the LS form of rate makes it necessary to set the 
demand rate higher than where the CD form is used, in order 
that on the average year’s deliveries the annual costs allocated 
to the demand component will be recovered. This is because 
the actual peak demand upon which the LS form of rate bases 
billings will, over a ten year period, average less than the 
anticipated peaks for which capacity must be provided but 
which are not actually experienced every year. Under the LS 
form, demand payments will fluctuate as the actual peak 
demand varies from warm to cold years, while under the CD 
form they will remain more stable, being tied within margins 
to the estimated peak, whether actually experienced or not 
in a particular year. 


A. Mushrooming space heating load raises need to spread the risks of 
added capacity costs 


The examiner’s decision, having explained the CD form of 
rate and noted some of the contentions made, discusses the 
relevant evidence.” Foremost in significance is the (R. 6492)— 


* * * radical change in recent years in requirements 
for gas brought about by the increasing use of gas for 
space heating, which * * * fluctuates almost directly 
with temperature deficiencies. This has and will con- 
tinue to necessitate substantially greater capacity costs 
to meet such demands on the coldest day which might 
be reasonably anticipated * * * 


For illustration, the decision refers to the increase in Cincin- 
nati Gas’ space heating saturation to 44% from 6% in 10 years, 
and in Dayton Power’s, which is now 66%, or more than 
double what it was four years ago. 

After referring to the weather uncertainties which cause the 
full capacity provided to meet the anticipated peak demand 


* Because there is no challenge to the sufficiency of the record to support 
these findings of the examiner we shall not undertake to document our 
recapitulation and summary of that decision with citations to the under- 
lying record. 
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to be used only once or twice in a ten-year period, the examiner 
reaches the central problem of how the annual costs of pro- 
viding the capacity to meet those peak demands, insofar as 
intended to be recovered through billings based on demand, 
can be met where demand fluctuates unpredictably — year 
to year (R. 6493): 


* * * the suppliers seek to stabilize their revenues on 
a year-to-year basis, to the extent of the CD minimum 
bill, rather than have their revenues recovered on the 
“feast or famine” basis (less than the cost of service 
in warm years and more than the cost of service in cold 
years) inherent in the billing determinant under the 
LS type of rate—without a minimum bill. 





He points out that that problem must be considered in the 
context of two business risks: (1) that increasing costs could, 
to a substantial degree, price natural gas out of the market ; 
(2) the possibility of business recessions (R. 6493). | 


B. Disparity between sellers’ and customers’ commitments calls 
for redress 


1 
! 





The decision considers the evidence showing that United 
Fuel has had to turn from the Appalachian area to the South- 
west for the additional gas required to supply the mushrooming 
demands of its customers, and that in order to obtain such gas 
it has had to enter into long-term contracts with high minimum 
charges amounting to 96% of the estimated total cost of the 
gas it receives through the Gulf Interstate line and 75% of the 
estimated total cost of the gas it purchases from Tennessee 
Gas Transmission Company (R. 6493-6496). It contrasts 
these percentages with the 24% of its total cost of wholesale 
service (R. 6496) which United’s minimum charges under the 
proposed CD rate would represent, and the 37% which Cepiial 
Kentucky’s would represent. 

Dayton Power seeks to belittle this disparity by soliithe to 
United’s ability to absorb some of it through use of its under- 
ground storage facilities and through its development of off- 
peak or interruptible loads (Interv. Br. 32). But this neglects 
the obvious fact that United’s development of such ability to 
absorb some of the disparity at great cost (R. 4578) was : 
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under the pressure of the economic burden of that disparity, 
which the CD rate now makeSpetitioners share. As we show 
hereinafter (infra, p. 26-29), one of the reasons for the Com- 
mission’s approval of the CD form of rate was to spread some 
of that economic incentive to petitioners. 

Pointing out that the disparity in the obligations of the sup- 
plier and wholesale customers will rapidly increase if not ar- 
rested, the examiner’s decision concludes (R. 6498) : 


The magnitude and fluctuating character of the peak 
load and fixed commitments of United Fuel and Central 
Kentucky make necessary the protection afforded by the 
minimum demand charge in the CD rate form. In this 
situation it is much better for the Commission to act 
in a timely way when a threat to economic stability 
appears on the horizon than to await the development 
of difficulties. 


After disposing of the prior opinions’ reliance on affiliation 
between seller and some of its wholesale customers (infra, pp. 
19-25) for rejecting the CD form of rate, the examiner’s deci- 
sion takes up Cincinnati Gas’ objection to being obligated over 
a long term of years to make the specified minimum payments. 
Pointing out that Cincinnati Gas wants to be assured of a long- 
term gas supply, and that this necessarily requires that the 
suppliers make long-term gas purchase commitments, he 
concludes (R. 6504) : 


Accordingly, it is only just and proper for the com- 
mitments of Cincinnati Gas and the other wholesale 
purchasers to be coextensive with those incurred by the 
suppliers in meeting the request of their customers. 


Finally the examiner’s decision comes to the fact that the 
proposed CD form of rate, by restricting the decrease that may 
be made in the contract demand, causes the wholesale cus- 
tomers to share the risks involved in maintaining capacity 
ready to serve their estimated peak demands and thus pro- 
vides a needed financial incentive to the customers to level off 
peaks, develop peak-shaving facilities, and increase their load 
factor (make more intensive use of suppliers’ facilities), with 
resulting reduction in the cost of gas per Mcf and hence with 


oh 


4 
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benefits to the pipeline companies, local distributors, and ulti- 
mate consumers (R. 6513-6516). 


C. Doctrines of res judicata, etc., do not apply 


Turning to the contention that the Commission’s prev ious 
rejection of the CD rate form must be adhered to, the ex- 
aminer, after distinguishing Opinions Nos. 272 and 273 cited 
by Dayton Power (Dayt. Br. 20, 46; Interv. Br. 27, 38) on the 
basis of the material difference in the facts involved, said! with 
respect to Opinions Nos. 258 and 258-A (R. 6500): } 

These two opinions do not indicate to the examiner 
that the Commission, at the time they were rendered, 
was fully cognizant of the impact of the economic, finan- 
cial and operating problems developing in United Fuel’ s 
and Central Kentucky’s businesses and the necessary 
relationship thereof to the CD rate form being sought. 
This issue, however, must be and is dealt with here. 
That the two opinions did not come to grips with it might 
be accounted for by the fact that the factors involved 
had not then reached the point where their |true 
significance could be appreciated. | 


1 
| 
i 





It is clear from the foregoing that in here departing from 
its previous refusals to allow the CD form of rate, the Com- 
mission has not acted arbitrarily or abused its discretion. 
Having in its previous order noted a possible question as to the 
LS form of rate which could only be resolved on the basis of 
additional information, it here went into that question, at the 
first opportunity, after affording all interested parties | the 
fullest hearing. We submit that a reading of the examiner’s 
decision and the Commission’s affrmance thereof will carry 
conviction that both have acted objectively and rationally upon 
the basis of the voluminous record. ! 

In the face of Commission action so clearly a reasonable 
exercise of regulatory jurisdiction, petitioners’ generalized at- 
tempt to invoke the principles of res judicata, stare decisis, 
estoppel, etc., clearly must fail. As we have recently had occa- 
sion to show in another case,” the administrative process of 





"Columbian Fucl Corp, v. F. P. C., CADC No. 13,129, Brief for Respondent, 
pp. 5-6. 
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utility regulation is a continuing one. This is particularly true 
of the regulation of the rates of the members of the rapidly 
expanding and changing natural gas industry. Such regula- 
tion, incidentally, is quasi-legislative in nature, rather than 
quasi-judicial as Portsmouth Gas claims, inasmuch as it 
provides rules of conduct, e. g., rates to be charged, for the 
future.* 

Even assuming, arguendo, that in Opinions 258 and 258-A 
the Commission, on a full record, had been satisfied as to the 
correctness of prescribing the LS and refusing to approve the 
CD rate form and had acted with purported finality, instead 
of in an interim manner as it actually did, the public interest 
would not have been forever determined thereby. Repeated 
decisions have held that prior Commission decisions cannot bar 
a continuing re-examination of changing facts as they affect 
the public interest. F.C. C. v. Pottsville Broadcasting Co., 
309 U.S. 134, 145; Wilbur v. United States, 281 U.S. 206, 216- 
217. Nor are the courts, in passing on the finding of an admin- 
istrative agency, concerned with an “alleged inconsistency with 
findings made in other proceedings before” the agency. Vzr- 
ginian Railway Co. v. United States, 272 U.S. 658, 665-666. 
And in NIRB v. Baltimore Transit Co., 140 F. 2d 51, certi- 
orari denied, 321 U.S. 795, the Fourth Circuit said (p. 55): 


An administrative agency charged with the protection 
of the public interest, is certainly not precluded from 
taking appropriate action to that end because of mis- 
taken action on its part in the past.”* 


See also State Airlines Inc. v. C. A. B., 84 USAppDC 374, 382, 
174 F. 2d 510, 518; Kentucky Broadcasting Corp. v. F.C. C., 84 
USAppDC 383, 385, 174 F. 2d 38, 40; Churchill Tabernacle v. 
F.C.C.,81 USAppDC 411, 160 F. 2d 244, 246. 


® Colorado Interstate Gas Co. v. F. P. C., 324 U. S. 581, 589. 

*In Grandview Dairy, Inc. v. Jones, 61 F. Supp. 460 (D. C., E. D., N. Y¥., 
1945), affirmed, 157 F. 2d 5, certiorari denied, 329 U. S. 787, the court, re- 
jecting the contention of res judicata in administrative proceedings, ap- 
peared to be motivated by the consideration that it was undesirable that 
the public authorities should be forever bound for future periods because 
they once made a determination favorable to some private interest. 
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More recently the Court of Appeals for the Third Circuit in 
Panhandle Eastern Pipe Line Co. v. F. P. C., No. 11734, de- 
cided July 25, 1956, gave added impetus to the principle of con- 
tinuing jurisdiction when it said, in rejecting a contention that 
the Federal Power Commission was bound by what was claimed 
in that case to be a prior authorization of abandonment of 
service, upon the principles of res judicata (slip sheet a 
p. 4): 

* * * the doctrine of res judicata can have no applita- 
tion to a proceeding, such as this, which involves a de- 
termination of the present or future public convenience 
or necessity with respect to the continuance or abandon- 
ment of natural.gas service. For, as Judge Learned 
Hand said in a somewhat analogous situation in United 
States Feldspar Corporation v. United States, D. iC. 

N. Y. 1980, 38 F. 2d 91, 95, “No estoppel is relevant 
upon that inquiry, no inconsistency important, except’ 
as it helps to ascertain the very truth; the inquiry] is 
not to be assimilated to the ordinary suit inter partes, 

where no more is at stake than the settlement of a pri- 
vate dispute.” In a situation such as this the Commis- 
sion is exercising delegated legislative power to make a 
rule to guide the conduct of the parties in the future. 

It is not exercising quasi-judicial power to determine 


+k & 


past or present rights or liabilities | 
II 


Alleged possibilities of discrimination under contract demand 
rate form are not sufficient to set aside commission - 
proval 








Cautiously alleging that “the opportunity exists * * * for 
the commission of unreasonable, unduly discriminatory acts 
under the CD tariff” * and that while “it may be that there 
would be no discrimination * * * the tariff must be judged on 





*Dayt. Br. 35 (emphasis supplied). Dayton Power adds that such op- 


portunity “has been taken,” apparently referring to the subject of the 
Commission’s order issued September 12, 1956 (l/nited Fuel Gas Co., ee 
No. G-11060), which we discuss infra, pp. 24. 
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the basis of what may be done, not what will be done,” ** 
petitioners in two of these cases attack the Commission’s ap- 
proval of the CD rate, charging that the Commission did not 
sufficiently scrutinize the effect of the sellers’ affiliation with 
wholesale customers other than Portsmouth Gas purchasing 
under this rate. In the light of that affiliation petitioners say 
that the sellers did not make a sufficient showing in support of 
the CD rate. Dayt. Br. 23-45; Interv. Br. 30-48; Ports. Br. 
15-26. In support of their contentions they rely upon the 
previous decisions of the Commission itself (already discussed, 
supra, pp. 16-19, in connection with petitioner’s claim as to the 
binding effect of those decisions) and on cases like Geddes v. 
Anaconda Copper Mining Co., 254 U.S. 590, and Mayflower 
Hotel Stock. P. Comm. v. Mayflower Hotel Corp., 89 USappDC 
171, 193 F. 2d 666. 


A. The affiliations were carefully considered and properly found not to 
warrant disapproval of the contract demand rate form 


In arguing for the most rigorous scrutiny of transactions of 
regulated companies with affiliates, petitioners are, if we may 
say so, carrying coals to Newcastle. Possibly no utility regu- 
latory agency is more alert or experienced than the Federal 
Power Commission in ferreting cut the existence of affiliation or 
other less-than-arms-length relationships and eliminating or 
preventing any undue advantage being derived therefrom.*® 


“ Ports. Br. 23. 

“Among the many citations that might be adduced to illustrate and 
support the statement in the text are: Northwestern Elec. Co. v. F. P. C., 
321 U. S. 119; Colorado Interstate Gas Co. v. F. P. C., 324 U. S. 581, 606-608 ; 
Niagara Mohawk P. Corp. v. F. P. C., 93 USAppDC 303, 209 F. 2d 814, 816—- 
817, affirming 11 F. P. C. 392, 95 PURNS 181, and particularly the brief for 
petitioner in that case, CADC No. 11,668, pp. 16-20; Arkansas P. & L. Co. 
v. F. P. C., 87 USAppDC 385, 185 F. 2d 751, certiorari denied, 341 U. S. 909, 
and cases there cited ; Cities Service Gas Co. v. F. P. C., 155 F. 2d 694, 700 (CA 
10), certiorari denied, 329 U. S. 773; Pennsylvania P. & L. Co. v. F. P. C., 
139 F. 2d 445, 447-451 (CA 3), certiorari denied, 321 U. S. 798; Niagara 
Falls P. Co. v. F. P. C., 187 F. 2d 787, 793-796 (CA 2), certiorari denied, 
320 U. S. 792; F. P. C. Report on the Reclassification and Original Cost 
of Electric Plant of Public Utilities and Licensees (1950). See also the 
Commission's recent refusal to allow a parent corporation to profit from 
consolidated income tax payments by declining to treat more than a prop- 
erly allocated portion of the consolidated tax payment as an operating ex- 
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Indeed, the very Commission opinions on which petitioners 
rely for their exposition of the possible evils from these affilia- 
tions indicate the Commission’s full awareness of the affiliation 
problem here and its alertness to probe it. 

But to recognize the need for scrutiny is not to say that 
every transaction between affiliates, when scrutinized, willl be 
found unlawful. Montana-Dakota U. Co. v. Northwestern P. 
S. Co., 341 U.S. 246, 252-253. The suggestion that there was 
inadequate scrutiny here is simply not true. This is shown 
not only by the fact of the Commission’s qualifications, and 
its awareness of the problem from the outset but, decisively, 
by the examiner’s decision itself and the Commission’s affi 
ance thereof. The examiner reduced these contentions to their 
true proportions in a few short paragraphs which we adopt 
here (R. 6501-6502, 6506) : ! 


These objections rest in Jarge part on “possibilities” 
rather than “probabilities” and ignore the economic 
necessity for the CD rate form, as well as the fact that 
the Commission issues certificates for facilities on the 
same basis used in determining the contract quantity, 
i. e., the sum of the peak day requirements of the cus- 
tomers. And, of course, irrespective of the rate form 
in effect or who writes the volume obligation into the 
service agreement, maximum delivery obligations must 
be based on the supplier’s available capacity and -“ 
supply. 

In view of the needs and operating necessities \s 
Unitea Fuel and Central Kentucky, the possibility of 
discrimination or unfairness ought not to be made the 
decisive test here. Even if the possibilities bec 
realities they could be quickly corrected by regulatory 
action. Then, too, it should be remembered that, in the 
circumstances of this case, what the Commission per- 
mits it can take away upon an appropriate showing. | 


pense for rate purposes, South Carolina Generating Co., 16 F. P. C. Le 
Opinion No. 297, Docket No. E-6585, issued October 24, 1956; cf., Cities 
Service Gas Prod. Co. v. I’. P. C., 238 F. 2d 726 (CA 10), certiorari denied, 
352 U. S. 911. 
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It might also be pointed out that one of United Fuel’s 
affiliated customers, i. e., Seaboard, has been operating | 
under a CD rate form since 1950. All of Seaboard’s | 
customers appearing at the hearing support the CD © 
rateform. While Seaboard has no retail business, it does — 
sell at wholesale to affiliated as well as nonaffiliated — 
companies. No one opposing the CD rate form for 
United Fuel and Central Kentucky suggests that favor- 
itism or discrimination has resulted from common con- 
trol of Seaboard and its affiliates. 


* * * * * 


There is no historical evidence indicating that United 
Fuel and Central Kentucky might discriminate in 
favor of their retail business by making gas available . 
to the retail business at the expense of fulfilling their . 
contract obligations to wholesale customers. Moreover, 
the suppliers are not only regulated companies but their 
proposed tariffs, as amended, provide that they will 
incur a substantial financial penalty if they fail to de- 
liver up to the contract quantity. 

With respect to meeting the growing requirements 
of the wholesale and retail markets, it may be observed 
that gas has been obtained for such markets in the past, 
apparently without discrimination, and that the tariffs | 
provide that the suppliers will use due diligence to 
obtain gas supply and authorization for facilities to 
meet the increasing requirements. 

As to the foregoing types of possible discrimination, 
it is clear that they are inherent in any type of rate 
form. Furthermore, such discriminatory practices de- 
pend on business ethics, not only rate form, and could 
be corrected by regulatory action. 

Important here also is the fact that the Commission, 
in rate cases, allocates the total cost of service between 
wholesale (jurisdictional) and retail (nonjurisdictional) 
business. Accordingly, if there ever should be discrimi- 
nation between the wholesale customers and the retail 
customers, it would appear that it would not be the 
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result of rate form but rather the result of sia 
procedures. 





B. Other allegations as to discrimination are without substance 


At the risk of not leaving the charges as to discrimination in 
their true perspective provided by the examiner’s decision as 
quoted, supra, we wish to correct a few other errors and point 
out some of the contradictions in those charges. | 

Penalty provided for under-delivery as well as over-runs. — 
Dayton Power contends (Dayt. Br. 40) that while there i is & 
$5.00 per Mef penalty for over-runs by the customer, “there 
is no penalty at all on United Fuel for its failure to deliver.” 
But in making this statement Dayton Power has apparently 
overlooked the provision of section 6, Adjustments For Under- 
deliveries, of the proposed tariff as amended (R. 4726), from 
which the examiner found that (R. 6506): | 


[T]he suppliers are not only regulated companies 
but their proposed tariffs, as amended, provide that 
they will incur a substantial financial penalty if they 
fail to deliver up to the contract quantity. | 

| 


Paragraph (a) of section 6 reads as follows: | 


(a) In the event Seller on more than one day in 
any billing month, after the expiration of the develop- 
ment period, fails or is unable to deliver by more than 
three percent (3%) or 100 Mef, whichever is greater, 
the volume of gas which Buyer in good faith requested 
(but not in excess of the then effective Contract De- 
mand), the Seller shall pay to Buyer for the difference 
between the volume of gas delivered on each such day 
and the Volume of gas which Buyer in good faith re- 
quested on each such day $2.00 per Mef for the first 
three percent (3%) of the requested volume or 100 Mef, 
whichever is greater, and $5.00 per Mef for the remain- 
ing difference; provided, that if Buyer and Seller enter 
into arrangements whereby Buyer will use peak shaving 
or other sources to meet underdeliveries by ord such 

penalty shall not apply. 


Sufficiency of gas supply obviates discrimination by dis- 
patcher.—Portsmouth Gas contends (Br. 23-24) that the 


| 
| 
| 
| 
| 
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authorized tariff is discriminatory because if there is an un- 
precedented demand for gas “and the omnipotent System 
Dispatcher declines to supply any additional gas to Ports- 
mouth, the public must suffer.” Yet, in almost the next 
breath, Portsmouth Gas notes and relies on the testimony of 
United Fuel’s witness that “there was no deficiency of gas sup- 
ply for anticipated requirements in 1955, 1956 or 1957, or in 
the forseeable future” (Ports. Br. 26). 

Subsequent Commission investigation confirms examiner’s 
position.—The charge that “opportunity * * * has been taken 
* * * for the commission of unreasonable, unduly discrimi- 
natory acts under the CD tariff” (Dayt. Br. 35) has no support 
whatever in the record. It has reference, presumably, to a 
subject outside the record referred to elsewhere in the same 
brief (p. 30) and sought to be supported by attaching as Ap- 
pendix A to that brief, the Commission’s order of September 
12, 1956, initiating an investigation. But that order shows 
that the Commission is investigating the possibility that there 
may be “discrimination” or “manipulation” of the contract 
demand between affiliates, not that either discrimination or 
manipulation has been established. More important is the 
fact, demonstrated by that order but ignored by petitioner, 
that the routine of Commission regulation is operative and 
competent (as the examiner foresaw) to prevent any such 
abuses. 

Assurance of adequate supply.—Portsmouth Gas complains 
that the substitution of the CD rate form for what it calls its 
“all-requirements” contract of October 22, 1931 (Ports. Br. 
17) will leave it with the right only to such gas as United Fuel 
will voluntarily agree to supply after it has arranged to supply 
the other customers which are its corporate sisters (Ports. Br. 
19). But the fact is that the “due diligence” obligation which 
the CD rate form lays upon United Fuel to meet Portsmouth 
Gas’ requests for increases in its contract demand is not only 
equal to the due diligence provision of the 1931 contract 
(Ports. Br., Appendix 1), which petitioners choose to call an 
“all-requirements” provision (Ports. Br. 18; Interv. Br. 22), 
but even more favorable, because not subordinated to United 
Fuel’s previous obligations, as in the 1931 contract. 
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. Moreover the contention that United Fuel will increase the 
contract demand of affiliated customers while refusing to in- 
crease it to Portsmouth Gas (Ports. Br. 19-20) is in conflict 
with the contention that the CD figure will be fixed at less than 
the affiliated customers’ full peak day requirements (Dayt. Br. 
23, 24). i 

The plain fact is that the 1931 contract afforded every pos- 
sibility of discrimination which petitioners charge against the 
CD form of rate. Hence, the examiner’s findings as to the 
absence heretofore of discriminatory acts against Portsmouth 
Gas provide full support for his conclusion that the CDi rate 
form is “just, reasonable, non-discriminatory and non-prefer- 
ential” (R. 6519). | 

C. The Commission’s language does not warrant charges of 
insufficient scrutiny | 

Dayton Power attempts to give specificity to its charges’ that 
the Commission did not properly scrutinize the CD rate form 
by saying that the “Commission gave perfunctory consideration 
to only two elements of the contract demand tariff (R. 6839), 
and completely ignored all other provisions in that tariff” 
(Dayt. Br. 27). But the language of the Commission’s opin- 
ion upon which this argument is sought to be mounted really 
demonstrates the contrary. That language, used by the Com- 
mission in introducing its discussion of the issues, was that there 
are “two elements in the CD rate form which are of signifi- 
cance in our approval of the Presiding Examiner’s decision,” 
and it proceeds to state them, viz., the method of determining 
the billing demand, and the long term commitment (R. 6839). 

Far from showing disregard of factors which should have 
been considered, this statement shows a sound grasp of what 
was most significant among all the aspects of the entire con- 
troversy brought before the Commission for resolution, as} this 
Court can readily verify from the contentions now urged 
upon it. 

We submit that a reading of the examiner’s decision and the 
Commission’s order of affrmance will convince the Court that 
the processes followed by the Commission, including the hear- 
ing of a day-long oral argument before the members of the 
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Commission (not alluded to in Dayton Power’s brief) fully 
warranted the Commission in saying (R. 6848) that it reached 
its conclusions for the reasons stated in its order “in addition 
to findings of the Presiding Examiner” and “upon considera- 
tion of the substantial evidence of the entire record.” 


III 


The Commission’s order is not unlawful under Market Street 
Ry. and Spiegel cases 


Apprehending that the market for natural gas may be lost at 
some possible day beyond any foreseeable future disclosed by 
the evidence of record, and arguing that the CD form of rate 
with its long term minimum payment may then hasten insol- 
vency for the wholesale customers, Cincinnati Gas says that a 
rate which may do that will not be reasonable, citing Market 
Street Ry. Co. v. Railroad Comm., 324 U.S. 548, 564-568 and 
Spiegel v. Public Utilities Commission, 96 USAppDC 307, 226 
F. 2d 29, certiorari denied, 350 U.:S. 904 (Cine. Br. 20-35).” 

This ingenious argument, with its dependence upon specula- 
tions about the more distant future, overlooks the immediate 
purpose and effect of the CD rate form to prevent or postpone 
and minimize the very danger apprehended by Cincinnati Gas. 
For this form of rate, by providing economic incentive for the 
‘ wholesale customers to put brakes on the hitherto skyrocketing 
increase of peak demands, tends to curb the over-investment in 
capacity to supply those peaks which, if not curbed, would as- 
suredly hasten and accentuate the consequences of any loss of 
market for gas. Cincinnati Gas, although apprehending the 
loss of market, seeks to avoid any share in doing anything in 
advance to prevent or postpone and minimize its consequences. 
But as the examiner said (R. 6498): 


77 In view of the irrelevance of the Market Street Ry. and Spiegel cases to 
the fixing of natural gas industry rates today, we need not here discuss 
whether those cases, dealing with cable cars and an industry explicitly de- 
scribed as an economically “sick industry,” represented a rejection of the 
prudent investment rate base method of rate regulation, as Cincinnati Gas 
would have it, for an industry that is losing its market, or merely calls for 
addition to the depreciation reserve frequently deducted from original cost 
to arrive at the net prudent investment rate base, of more reserve require- 
ment to cover economic obsolescence not adequately covered by the depre- 
ciation reserve which has been accumulated. 
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In this situation, it is much better for the Commission 
to act in a timely way when a threat to economic sta- 
bility appears on the horizon than to await the develop- 
ment of difficulties. 


The Commission, also, dealt with the arguments Here ad- 
vanced by Cincinnati Gas against the long term feature, After 
pointing out its purpose to adopt a rate form best adapted 
within the economic framework in which United Fuel and 
Central Kentucky exist “which will result in the optimum 
benefit to ultimate consumers’, it went on to say (R. 340) : 


The records shows that not only has this space-heating 
load mushroomed in the past few years but also that the 
growth is continuing. Thus, fluctuations in annual 
demands by the ultimate consumers brought on by warm 
and cold years are reflected in similar fluctuations in 
annual demands of the distribution companies. | These 
annual weather variations result in a “feast or famine” 
recovery by United Fuel and Central Kentucky of costs 
collected through demand charges. The CD rate form 
will tend to stabilize recovery of these costs. In our 
judgment, the CD rate form will result in control of 
peak demands by distribution company customers 
either by construction and use of peak-shaving facilities 
or other means available to them. The year-to-year 
stability of wholesale revenues and intensive use of the 
facilities of United Fuel and Central Kentucky will re- 
dound to the benefit of the ultimate consumers of the 
distributors. 


Then, after reviewing the salient features of the operations 
of United Fuel and Central Kentucky, the Commission Anette 
noted (R. 6841): 


The record shows that the design capacity of United 
Fuel and Central Kentucky is fully utilized only once in 
approximately every eight years. This capacity i is in- 
stalled on the basis of estimated peak demands of their 
customers which in turn, base their peak estimates upon 
cold weather conditions occurring, on an average, once 
in eight years. 
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Obviously, under a rate form where billing is based 
upon actual use, United Fuel and Central Kentucky 
have no year-to-year protection from the fluctuation of 
their distribution company customers’ demands which 
are geared to the weather. On the other hand, the CD 
rate form will afford United Fuel and Central Kentucky 
an assurance of recovery of demand costs regardless of 
the effect of forces largely beyond their power to control. 


It was on the basis of the foregoing discussion of the evidence 
that the Commission concluded (R. 6842) that Cincinnati 
Gas’ argument for a short-term contract would defeat the pur- 
poses of the CD rate form, because a one-year term: 


(i) would not minimize the effect of the year-to-year 
fluctuations in demand; and 

(ii) would neither stabilize earnings nor encourage 
use of peak shaving by the customers. 


The Commission further concluded that a commitment over 
the life of the contract is not unreasonable, “particularly when 
it is remembered that our scrutiny in the rate-making process 
is a continual one.” Cf., F. P. C. v. Hope Natural Gas Co., 320 


U.S. 591, 615. 

Cincinnati Gas does not deny the evidence of record referred 
to by the Presiding Examiner and the Commission in the above 
quotations. Nor does Cincinnati Gas even claim that the con- 
clusions drawn from that evidence are improper. The premise 
of its argument is “that the Commission ought not to approve 
a rate form which would perpetuate the existence of an enter- 
prise that might turn out to be uneconomic”. But this is 
directly contrary to the testimony of its own expert witness 
that he considers the gas business to be one of the more stable 
businesses in this country (R. 3397); it is completely contra- 
dicted by facts of record (R. 4567, 4577, 4582, 4583) of the 
growth in volume of sales and size of plant of United Fuel and 
Central Kentucky over the recent years, and by estimates of 
growth (including Cincinnati Gas’ own estimate of its in- 
creased requirements) for the next few years in the future 
(R. 5610-5614) ; and is not supported by one iota of evidence. 

That the courts will not upset administrative action because 
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of speculation as to any such remote and contingent possibility 
that it might have to be modified at some later date is clear. 
Regulation is a continuing process. “This is not an order for 
alltime.” F.P.C.v. Hope Natural Gas Co.,320 U.S. 591, 615. 
Rates now just and reasonable are not made illegal merely by 
@ speculation that at some unpredictable date in theifuture 
they may cease to be just and reasonable. 


IV 


The Commission properly declined to limit Cincinnati’s 
corporate liability to pay the rate set ! 





Advancing arguments against some of the consequences of 
allowing the same corporation to engage in local distribution 
of both gas and electricity as a public utility, petitioners in 
No. 13,515 complain (Cinc. Br. 38-44) of the Commission’s 
refusal to add a proviso to the CD rate form permitting them 
to stipulate that only their gas revenues and properties should 
be subject to any liability on account of the supply of gas 
billed to them. It is sufficient to say that such a purpose ob- 
viously is more properly a matter for local regulatory agencies, 
the legislatures, or the courts of the states in which the dis- 
tributing utilities operate, than for the federal agency jregu- 
lating the wholesale rates charged by the interstate pipeline 
company supplying gas to them. 

The fact that joint costs of companies subject to F. P. C. 
regulation sometimes have to be allocated between parts of 
such companies’ business in order to determine just and rea- 
sonable rates for different kinds of sales, affords no basis what- 
ever for extending F. P. C. jurisdiction merely on the basis of 
the customer relationship. | 


V 


The Commission’s order does not violate the rule of the Mobile 
and Sierra cases 





' 
| 








All petitioners concur in arguing that the CD rate - 
in Nos. 13,515 and 13,528 contitutes a unilateral change in 
existing contracts without the consent of Cincinnati Gas and 
Portsmouth Gas or the findings held necessary in United Gas 
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Pipe Line Co. v. Mobile Gas Service Corp., 350 U. S. 332, and 
F. P.C. v. Sierra Pacific Power Co., 350 U. S. 348 (Cine. Br. 
35-38; Ports. Br. 17; Interv. Br. 23, 47-54). Although they 
recognize that the Commission could prescribe such a rate 
form under section 5 of the Gas Act on proper findings ade- 
quately supported (Cine. Br. 38; Ports. Br. 17; Interv. Br. 
47-48), Dayton Power denies that the requirements of a sec- 
tion 5 proceeding are satisfied because, it says, the required 
finding was not made and the proceeding was on the proposed 
changed rate, not the one sought to be changed and hence was 
a section 4 proceeding, not one under section 5. 

But such emphasis on the superficial, literal terms under 
which the proceeding was initiated, which was prior to the 
decision of the Supreme Court in the Mobile and Sierra cases, 
is in conflict with the spirit of the Supreme Court’s approach 
in those cases and, moreover, disregards the fact that the CD 
rate form was considered at every step in the instant pro- 
ceeding as an alternative to the LS form of rate, so that the 
latter was in substance and in fact as much in issue from the 
beginning as the CD rate form; also that the examiner’s and 
the Commission’s discussions and findings fully satisfied the 
rule of the Mobile and Sierra cases. 


A. Buyer’s consent made Mobile and Sierra cases inapplicable to 
Cincinnati Gas 
In No. 13,515, petitioners admit (Cine. Br. 36) that “Central 
Kentucky could * * * resort to section 4 (d) of the Act to 
change the rate,” i. e., unilaterally, subject to Commission dis- 
approval. This admission stems from the fact that those peti- 
tioners, in their existing service agreements had consented to 
change under section 4 (d) by agreeing to pay for gas under 
the then existing rate schedule “or any effective superseding 
Rate Schedule”—which, of course, would be through a filing by 
Central Kentucky.* 


* The service agreement between Central Kentucky and Cincinnati reads 
(R. 5708-5709) : 

Section 2. Rate Schedules. Natural gas delivered hereunder shall be 
paid for under Rate Schedule CK-1 of Seller on file with the Federal Power 
Commission or any effective superseding Rate Schedules. 

Section 3. General Terms and Conditions. This agreement in all respects 





| 
| 
i 
| 
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However, Cincinnati Gas now seeks to confine that consent 
to changes in the rate schedule, and exclude from its scope the 
General Terms and Conditions in which the provisions here in 
controversy appear (Cine. Br. 37). That this attempt must be 
overruled is apparent from section 3 of the service agreement 
(note 18, supra). For that section expressly provides that 
the agreement, which includes the consent to the filing by 
Central Kentucky of “effective superseding Rate Schedules,” 
is subject to the applicable provisions of the rate schedule “and 
the pertinent General Terms and Conditions attached there 
Plainly there was no intention to differentiate the General 
Terms and Conditions from the rate schedules to which they 
are attached for the purpose of the consent to change. | 

Thus there is not presented here, with respect to Cin¢innati 
Gas, a contract right to a stipulated rate (or rate form) as 
there was in the Mobile and Sierra cases. | 
B. Portemnouth Gas’ 1931 contract is insufficient to support claim under 

Mobile and Sierra cases 


The other petitioners’ reliance on the Portsmouth Gas agree- 
ment of October 22, 1931, to support their contentions based 
on the Mobile and Sierra cases in No. 13,528, is equally un- 
availing. In the first place, the rate stipulated in that agree- 
ment has not been the lawful rate for gas sold by United Fuel 
to Portsmouth Gas for at least the last five years. 

Secondly, the 1931 agreement, as we have already stated, was 
not the “full requirement” contract petitioners dub it, being a 
“due diligence” agreement, like the CD rate form itself, except 
that it subordinates the supply of Portsmouth Gas’ needs “to 
all previous obligations” of United Fuel (Ports. Br. Appendix 
I, p. (b)).”° | 


shall be subject to the applicable provisions of Rate Schedule CK-1 and of 
the pertinent General Terms and Conditions attached thereto filed with the 
Federal Power Commission which are by reference made a part hereof 
(emphasis supplied). 

* The Commission’s reference to this agreement in Opinion No. 258 ( foot- 
note 19), as providing for the supply of the entire requirements of Porte- 
mouth Gas, did not take into account this subordination. 
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’ C. The Commission’s findings were sufficient in any event 


Regardless of the sufficiency of the contracts in either No. 
13,515 or No. 13,528 to support a claim under the Mobile and 
Sierra cases, the Commission’s findings in this case fully satisfy 
the requirements spelled out by the Supreme Court. For the 
Commission explicitly found (R. 6843): 

Continued billing by United Fuel and Central Ken- 
tucky under rate forms previously prescribed does not 
give sufficient firmness to the demand charges nor pro- 
vide for long-term commitments by the customers, both 
of which are essential for continued financial stability of 
United Fuel and Central Kentucky; nor does such bill- 
ing encourage use of peak shaving by the customers; 
Therefore, further use of those rate forms would not be 
in the public interest (emphasis supplied). 


The suggestion that this finding cannot apply to the previ- 
ously prescribed rate forms because they were not formally 
introduced in evidence as an exhibit, overlooks the fact that 
they had been previously prescribed by Commission order in 
Opinions Nos. 258 and 258A, upon which petitioners rely ex- 
tensively in their briefs, and were therefore properly subject 
to Commission notice. 

In its order issued July 6, 1956 (R. 6976-6978), denying ap- 
plications for rehearing and requests for stay in these consoli- 
dated proceedings, the Commission specifically dealt with the 
same contention there made with respect to the applicability 
of the Mobile and Sierra decisions to these proceedings. The 
Commission there noted that in a recent decision on the same 
issue it had stated that those decisions do not require “at the 
stage of the proceedings where we have a complete record be- 
fore us, to undo the work of the last two and one-half years” 
(R. 6977). That conclusion was based upon the holding of the 
Supreme Court in the Sierra case (350 U. S. 353): 

If the proceedings here satisfied in substance the re- 
quirements of § 206 (a), it would seem immaterial that 
the investigation was begun as one into the reasonable- 
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ness of the proposed rate rather than the existing con- 
tract rate.” 

The Commission then found that “the proceedings in ithese 
dockets satisfy, in substance, the requirements of Section 5 of 
the Natural Gas Act.” That finding was, of course, based on 
the fact that the tariffs proposing the contract demand /form 
of billing, had been filed in May 1954, that hearings had’ been 
held for 37 days in which all parties had an opportunity to 
present oral and documentary evidence, to cross-examine wit- 
nesses, to file briefs and exceptions and to orally argue before 
the Commission en banc. As already noted, except for the 
oral argument, all these events and issuance of the e ner’s 
decision took place before the decisions in the Mobile and Sierra 
cases were handed down. In addition, the finding of the Com- 
mission that continued use of the rate forms previously: pre- 
scribed would not be in the public interest, is based on the sub- 
stantial evidence of record as the discussion above has shown. 

On the basis of the foregoing it is clear that the petitioners’ 
contentions on this point are entirely without substance or 
merit. | 





CONCLUSION 


For the foregoing reasons the Commission’s order should be 
affirmed. | 
Respectfully submitted. | 

WILLARD W. GATCHELL, 
General Counsel 
Howarp E. WAHRENBROCE, 
Assistant General Counsel; 
Counsel for Respondent 
Federal Power Commission, Washington 25, D. C. 

Or CouNSsEL: 

W. Russe~i GoRMAN, 
Assistant General Counsel ! 
Dav S. LicHTENSTEIN, 
Attorney. 


DECEMBER 1956. 





* Section 206 (a) of the Federal Power Act under which the Sierra case 


arose corresponds to Section 5 (a) of the Natural Gas Act. 





APPENDIX 


The most pertinent statutory provisions are the following 
sections of the Natural Gas Act (Act of June 21, 1938, c. 556, 
52 Stat. 821-833, 15 U.S. C. 717-717w): 


Src. 4. (e) Whenever any such new schedule is filed 
the Commission shall have authority, either upon com- 
plaint of any State, municipality, or State commission, 
or upon its own initiative without complaint, at once, 
and if it so orders, without answer or formal pleading by 
the natural-gas company, but upon reasonable notice, to 
enter upon a hearing concerning the lawfulness of such 
rate, charge, classification, or service; and, pending such 
hearing and the decision thereon, the Commission, upon 
filing with such schedules and delivering to the natural- 
gas company affected thereby a statement in writing of 
its reasons for such suspension, may suspend the opera- 
tion of such schedule and defer the use of such rate, 
charge, classification, or service, but not for a longer 
period than five months beyond the time when it would 
otherwise go into effect: Provided, That the Commission 
shall not have authority to suspend the rate, charge, 
classification, or service for the sale of natural gas for 
resale for industrial use only; and after full hearings, 
either completed before or after the rate, charge, classi- 
fication, or service goes into effect, the Commission may 
make such orders with reference thereto as would be 
proper in @ proceeding initiated after it had become 
effective. If the proceeding has not been concluded and 
an order made at the expiration of the suspension period, 
on motion of the natural-gas company making the filing, 
the proposed change of rate, charge, classification, or 
service shall go into effect. Where increased rates or 
charges are thus made effective, the Commission may, 
by order, require the natural-gas company to furnish a 

(34) 
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bond, to be approved by the Commission, to refund any 
amounts ordered by the Commission, to keep accurate 
accounts in detail of all amounts received by reason of 
such increase, specifying by whom and in whose behalf 
such amounts were paid, and, upon completion of the 
hearing and decision, to order such natural-gas company 
to refund, with interest, the portion of such increased 
rates or charges by its decision found not justified. At 
any hearing involving a rate or charge sought to be in- 
creased, the burden of proof to show that the increased 
rate or charge is just and reasonable shall be upon the 
natural-gas company, and the Commission shall give to 
the hearing and decision of such questions preference 
over other questions pending before it and decide the 
same as speedily as possible. 

Src. 5. (a) Whenever the Commission, after a hearing 
had upon its own motion or upon complaint of any State, 
municipality, State commission, or gas distributing com- 
pany, shall find that any rate, charge, or classification 
demanded, observed, charged, or collected by any natu- 
ral-gas company in connection with any transportation 
or sale of natural gas, subject to the jurisdiction of the 
Commission, or that any rule, regulation, practice, or 
contract affecting such rate, charge, or classification is 
unjust, unreasonable, unduly discriminatory, or prefer- 
ential, the Commission shall determine the just and rea- 
sonable rate, charge, classification, rule, regulation, | prac- 
tice, or contract to be thereafter observed and in force, 
and shall fix the same by order: Provided, however, That 
the Commission shall have no power to order any in- 
crease in any rate contained in the currently effective 
schedule of such natural-gas company on file with the 
Commission, unless such increase is in accordance with 
a new schedule filed by such natural-gas company; but 
the Commission may order a decrease where existing 
rates are unjust, unduly discriminatory, preferential, 
otherwise unlawful, or are not the lowest reasonable 
rates. | 
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Sec. 19. (b) Any party to a proceeding under this act —_; 


aggrieved by an order issued by the Commission in such 
proceeding may obtain a review of such order in the 
circuit court of appeals of the United States for any cir- 
cuit wherein the natural-gas company to which the or- 
der relates is located or has its principal place of busi- 
ness, or in the United States Court of Appeals for the 
District of Columbia, by filing in such court, within 
sixty days after the order of the Commission upon the 
application for rehearing, a written petition praying 
that the order of the Commission be modified or set 
aside in whole or in part. A copy of such petition shall 
forthwith be served upon any member of the Commis- 
sion and thereupon the Commission shall certify and 
file with the court a transcript of the record upon which 
the order complained of was entered. Upon the filing 
of such transcript such court shall have exclusive juris- 
diction to affirm, modify, or set aside such order in 
whole or in part. No objection to the order of the Com- 
mission shall be considered by the court unless such ob- 
jection shall have been urged before the Commission in 
the application for rehearing unless there is reasonable 
ground for failure so to do. The finding of the Com- 
mission as to the facts, if supported by substantial evi- 
dence, shall be conclusive. If any party shall apply to 
the court for leave to adduce additional evidence, and 
shall show to the satisfaction of the court that such 
additional evidence is material and that there were rea- 
sonable grounds for failure to adduce such evidence in 
the proceedings before the Commission, the court may 
order such additional evidence to be taken before the 
Commission and to be adduced upon the hearing in such 
manner and upon such terms and conditions as to the 
court may seem proper. The Commission may modify 
its findings as to the facts by reason of the additional 
evidence so taken, and it shall file with the court such 
modified or new findings, which if supported by substan- 
tial evidence, shall be conclusive, and its recommenda- 
tion, if any, for the modification or setting aside of the 
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original order. The judgment and decree of the court, 
affirming, modifying, or setting aside, in whole or in 
part, any such order of the Commission, shall be final, 
subject to review by the Supreme Court of the United 
States upon certiorari or certification as provided in 
sections 239 and 240 of the Judicial Code, as amended 
(U.S. C., title 28, secs. 346 and 347). 
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IN THE 


UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 





No. 13,515 


THE CINCINNATI GAS & ELECTRIC COMPANY, and 
THE UNION LIGHT, HEAT AND POWER COM- 
PANY, 

Peliiiohers, 
v. | 


FEDERAL POWER COMMISSION, 





een 


UNITED FUEL GAS COMPANY, 
CENTRAL KENTUCKY NATURAL GAS COMPANY, 
and COMMONWEALTH NATURAL GAS COMPANY, 


ihe tale 


ON JOINT AND SEVERAL PETITION FOR REVIEW 
OF ORDER OF THE FEDERAL POWER | 
COMMISSION 


REPLY BRIEF FOR PETITIONERS 


INTRODUCTION | 


The court will recall that your Petitioners assert error 
in that the Commission failed to consider (Point IV) and 
therefore determine the unlawfulness and unconstitution- 
ality of (1) the long term commitment feature of) the 
contract demand rate form (Points I and II) and (2) the 
extension of that commitment, if allowed by the court, to 


the electric business (Point III). 
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The responses by the Commission, United Fuel and Cen- 
tral Kentucky, and Commonwealth to these contentions are 
diverse and to a considerable extent emphasize the difi- 
culty which we have experienced in obtaining Commission 
consideration of the contentions. For, in many respects, 
even counsel have sought to avoid such a consideration. 

Thus, instead of treating the Market Street Railway and 
Spiegel doctrine (Foint I) as a matter of law, which it essen- 
tially is, United Fuel and Central Kentucky and Common- 
wealth have treated it as a matter of fact, as to which the 
Commission’s findings when supported by substantial evi- 
dence are conclusive in accordance with the provisions of 
Sec. 19(b) of the Natural Gas Act. Our contention is that no 
matter how substantial the factual evidence is, the law 
requires that the risk of loss due to market factors be on 
the owner of the business and facilities. Further, the Com- 
mission and United Fuel and Central Kentucky make the 
point that this contention is prematurely raised in that the 
gas business is not at the present a ‘‘sick’’ one, and ignore 
the fact that the Order approves a long term billing com- 
mitment affording the supplier assurance against a future 
loss of markets, but no assurance to the purchaser that the 
commitment will be revised in the event of a loss of market. 

By way of further example, as to Point II (Mobile and 
Sierra Pacific) United Fuel and Central Kentucky and 
Commonwealth assume, without discussion of our specific- 
ally contrary contentions, that the service agreements by 
permitting unilateral filing of new Rate Schedules also 
permit unilateral filing for changes in the General Terms 
and Conditions. And it is through these that the commit- 
ment is sought to be imposed. 

Finally, as to Point III (the extension of the commit- 
ment to the electric business) the Commission and Com- 
monwealth, and perhaps even United Fuel and Central 
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Kentucky, seem to concede that it is not proper that electric 
customers should pay for the cost of rendering gas service 
but contend that the remedy is elsewhere than under the 
Natural Gas Act. For example, the Commission’s Brief 
asserts that this is a matter to be remedied under State 
law (though the Commission made no such finding). But 
if the Commission has the power to impose the long’ term 
billing commitment, it surely has the power and the: duty 
to limit its operation to the particular business which alone 
benefits from the gas supplies. 

Against this background, we shall briefly reply th the 
diverse contentions of the parties with regard to our main 
Points. Insofar as the Briefs support the short term Con- 
tract Demand rate form we agree with them. 

We submit that a short term CD rate form would ‘solve 
the primary problems confronting United Fuel and Central 
Kentucky. Their witness, Mr. Ryder, placed no emphasis 
on loss of markets due to competitive fuels (R. 676-7) ; 
rather, he placed the emphasis on the varying year-to-year 
peak day temperatures as they affect the large space heat- 
ing requirements (R. 678-9; our Main Brief p. 15).. We 
submit that the findings of the Examiner and the Commis- 
sion quoted in its Brief (pp. 27-8) are devoted almost exclu- 
sively to this problem. Yet it should be obvious that the 
long term billing commitment is unrelated to this primary 
temperature problem. The latter is a short term one.; The 
short term Contract Demand rate form will fully solve it, 
for as long as the market remains stable or grows, the 
Contract Demand will remain stable or grow. To try to 
guess the peak day weather conditions a year in advance 
would be foolish and something that is contrary to the 
industry wide practice of assuming a design peak day’ con- 
dition, namely the most adverse weather condition that can 
be reasonably expected (See Opening Brief, p. 13). Just 
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as importantly, the short term Contract Demand rate form 
will provide the necessary inducements to peak shave and 
improve load factors, thereby reducing the risk of loss of 


market. 
i. 


THE ORDER UNLAWFULLY SEEKS TO ASSURE TO 
CENTRAL KENTUCKY (AND ITS SUPPLIER, 
UNITED FUEL) MINIMUM DEMAND REVENUES 
FROM YOUR PETITIONERS OVER A LONG TERM 
EVEN THOUGH THE GAS REQUIREMENTS OF 
YOUR PETITIONERS MIGHT SUBSTANTIALLY 
DECREASE DUE TO LOSS OF BUSINESS TO COM- 
PETITIVE FUELS AND TECHNOLOGIES. 


1. The Commission’s Brief 


The Commission’s Brief uses two arguments with respect 
to the Market Street Railway and Spiegel doctrine. First, 
it is claimed that the Contract Demand rate form would 
‘‘prevent or postpone and minimize’’ the danger appre- 
hended by Petitioners that some day gas markets may well 
be lost to other fuels through price and technological com- 
petition. By this argument, the Commission’s Brief seeks 
to show that the Market Street Railway and Spiegel doc- 
trine was taken into account by the Commission. Second, it 
is claimed that this danger is speculative and that continu- 
ing regulation of rates and rate form may at some future 
time, when the dangers are experienced, provide the neces- 
sary remedy (pp. 26-9). This argument merely postpones 
the day when the doctrine is to be fully considered. Thus, 
the two arguments are, to a considerable extent, incon- 
sistent. 

(a) Wit tHe CD Rare Form Prevent or Minimize Loss 
or MarkETs? 


There is absolutely no prior claim and no evidence or 
finding by the Examiner or the Commission that the Con- 
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tract Demand rate form will prevent the loss of markets 
through price and technological competition. In fact, Mr. 
Ryder, witness for United Fuel and Central Kentucky, 
testified that if a market went ‘‘out of existence entirely ... 
United and Central . . . would receive nothing .. .” (R. 
683). | 

As to postponing and minimizing the loss of market, the 
Commission’s Brief asserts that the Contract Demand rate 
form will provide ‘‘the economic incentive for the wholesale 
customers to put brakes on the hitherto skyrocketing in- 
erease of peak demands . . .”’ which would thereby ‘curb 
over-investment in capacity to supply those peaks. It is 
then asserted that Cincinnati Gas seeks to avoid any share 
in doing anything in advance to minimize that risk (p, 26). 
The Brief then summarizes the Commission’s findings| that 
the short term CD would defeat the purposes of the filed 
rate form because (1) it would not minimize the effect of 
the year-to-year fluctuations in demand and (2) would 
neither stabilize earnings nor encourage use of peak shav- 
ing. It is then asserted that Cincinnati Gas does not deny 
this evidence of record. But this statement is flatly contra- 
dicted by Petitioners’ application for rehearing (R. 6891 
et seq.) and their opening brief which quoted Mr. Orton, 
witness for respondents United Fuel and Central Ken- 
tucky, to the effect that the use of a fairly high demand 
charge will by itself induce peak shaving, etc., to improve 
load factor (Br. p. 34 and R. 301). | 

As is apparent from the foregoing, the Commission’s 
contentions are founded on the proposition that the Market 
Street Railway and Spiegel doctrine is something with 
which the Commission must contend. The Commission’s 
argument represents a bold and clever attempt to show that 
the Commission not only gave it consideration, but even 
that it gave it consideration favorable to Petitioners in 
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that the Contract Demand rate form would prevent the 
problem from arising. The trouble with the argument 
is that it is supported neither by the evidence nor the Com- 
mission’s decision, as we have sought to demonstrate. And, 
in fact, the short term CD rate form will do that which is 
claimed for the long term one, namely encourage peak 
shaving. 

The Commission has not referred to the fact that Wash- 
ington Gas Light Company, which previously had opposed 
the Contract Demand rate form, supported that rate form 
in the proceedings before the Commission. However, the 
intervenors have referred to that fact and the matter should 
be treated here. For example, starting at p. 29 United Fuel 
and Central Kentucky refer to Washington’s oral argument 
to the Commission to the effect that ‘‘distributing com- 
panies are not going to invest substantial amounts in peak 
shaving facilities or exert other efforts to improve the load 
factor unless the rate form encourages those activities.’’ 
And at p. 39 counsel state that certainly ‘‘. . . these opin- 
ions ... (of Washington, Baltimore and Commonwealth 
which have operated under the CD rate form) ... were 
entitled to considerable weight and they constitute sub- 
stantial evidence. .. .”” Commonwealth referred also to 
Washington’s new opinion (p. 15). Obviously, counsel have 
overlooked Washington’s full opinion to the Commission. 
For at the same oral argument, Mr. Michelet closed on be- 
half of Washington as follows: 


‘*Indicative of the relative strength of the arguments 
for and against contract demand, it is startlingly signi- 
ficant that Cincinnati has been won over to the contract 
demand cause. 

‘‘Now, even with the short-term limitation that they 
include for their contract demand, their present posi- 
tion encompasses the performance of the economic func- 





In view of time running out, counsel for your Petitioners 
read the final part of the recommendation, as follows: | 
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tions which rate form should accomplish roe the 
point of view of a distributing company. | 

‘‘Also, Cincinnati has a good point that the long term 
minimum floor at 90 percent of contract demand, with 
only two reductions of five percent, is too rigid from 
the point of view of distributing companies. It would 
appear appropriate to have a— | 


‘THE CHAIRMAN: Your time is up’? (R. 4453-4). 


we have I suppose 

proposed a compromise.* We have one convert, Wash- 

ington. 

“Tncidentally, I was about to give another minute of 

my time to Washington when his time ran out because 

it seemed to be coming so nicely, and I have a sentence 
or so here that counsel for Washington gave me and 
authorized me to state on his behalf. 

‘‘He says, and this is the conclusion of his statement: 
‘Reason supports and the Commission may wish to 
consider a compromise solution. It would be iap- 
propriate to allow eight or ten five-percent reduc- 
tions during the life of the contract rather than 
only two. Under this solution the distributor would 
still bear the risk of warm weather, while the risk 
of market fall-off would be shared between the sup- 
plier and the distributor. We believe that this 
would be equitable’ ’’ (R. 4468-9). 











We do not think that Washington went quite far enough. 
Nevertheless, their opinion that peak shaving will be | 


ap- 


priopriately encouraged under the short term Contract 


Demand rate form is particularly noteworthy. 


* The ‘‘short term contract demand’’ rate form. 
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(b) Is rr Premature ro Assert THE Marxet Street Ran- 
way AND SpreceL Doctrine? 

The second argument in the Commission’s Brief is that 
the Market Street Railway and Spiegel doctrine need not be 
applied until the gas business becomes a sick one, compar- 
able to the transit business in those cases.* 

Of course, if the Commission had unalterably committed 
itself to apply the doctrine when the markets are lost, there 
would be no difference between the parties. However, that 
it has not done. Indeed, the Commission’s Brief, with re- 
spect to the res judicata arguments in the other cases, Nos. 
13525 and 13528, strongly urges that administrative bodies 
are not bound by their prior determinations. However, 
though the Commission is unwilling to commit itself, it has 
approved the long term billing commitment principle bind- 
ing upon your Petitioners. In entering upon such commit- 
ments, Petitioners must anticipate that the gas business 
may become a sick one, due either to the depression condi- 
tions which have occurred in the past (See Ex. 40) or toa 
reversal of the favorable price competition which the gas 
business is now experiencing. Accordingly, the Commission 
must give present consideration to ‘‘sick industry’’ prin- 
ciples of regulation. The commitment becomes particularly 
ominous when viewed against the Commission’s acknowl- 
edged prudent investment philosophy, as expressed in the 
Order. We submit that the law requires that the long term 
commitment be disallowed. 


2. Brief of United Fuel and Central Kentucky 


(a) Tae Marker Srreer Ramway anp Sprecet Doctrine 
Is Essentiatity a Marrer or Law—RaruHer THAN OF 
Fact. 


; United Fuel and Central Kentucky have considered the 
Market Street Railway and Spiegel doctrine as a matter of 


* United Fuel & Central Kentucky make the same argument, p. 62. 
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fact conclusively determined against Petitioners on the 
ground that there is substantial evidence to support the 
Commission’s approval of the CD rate form with the long 
term commitment. It is apparent that there is evidence to 
support the long term billing commitment, though there is, 
of course, evidence which does not support it.* However, 
the Market Street Railway and Spiegel doctrine defeats the 
prudent investment theory as a matter of law no matter 
how substantial the evidence. Thus, the Brief of United 
Fuel and Central Kentucky is not responsive to the|issue 
presented.** | 

This matter is treated under their first question, which 
reads as follows: | 





| 
| 
| 
\ 
| 


‘1, Were the Commission’s findings and conclusions, 
that Respondent Companies’ contract demand) rate 
forms (the CD rates) were just, reasonable, nondis- 
criminatory and nonpreferential and that further use 
by Respondent Companies of the rate forms previously 


prescribed by the Commission would not be in the public 
interest, supported by substantial evidence?’’ | (See 


also Brief pp. 20, 57 et seq.) ! 


| 
This question is based on the provisions of Sec. 19(b) of 
the Natural Gas Act reading: 


1 
| 
| 
i 


| 
*The briefs of United Fuel and Central Kentucky (p. 57) and the Com- 
mission (p. 28) complains that there is no evidence in support of the short 
term CD rate form. On the contrary, almost all of the testimony of Peti- 
tioners’ witness was devoted to proving that the long term billing commitment 
feature of the Contract Demand rate form was not fair and reasonable (R. 
1785 et seq.). Only one question and answer were devoted to sustaining the 
average day of the month rate form, and then only@n the basis that it had been 
previously approved by the Commission in its Opinion No. 258 (R. |1809). 
When the Examiner saw fit not to follow that Opinion, Petitioners, as described 
on p. 13 of their opening Brief, waived their limited objection to the short 
term feature. The advantages of the short term features of the Contract 
Demand rate form (as a part of their overall presentation) were adequately 
presented by United Fue] and Central Kentucky and approved by the Exami- 
ner and Commission. Hence, there is an abundance of evidence in support 

thereof. 
** Equally applicable to Commonwealth’s Brief, pp. i, 29-5. Commonwealth 

is a wholesaler (R. 1916) employing the Contract Demand rate form. | 
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‘‘The finding of the Commission as to facts, if sup- 
ported by substantial evidence, shall be conclusive.’’ 


However, neither these provisions nor the citations in sup- 
port thereof are involved, for the question is essentially 
one of law. It is clear from Market Street Railway, 324 U. 
S. 548, that a Commission order permitting earnings on 
salvage value rather than investment cost at a time of loss 
of market will not be upset as a matter of law. The Con- 
stitution ‘‘has not and cannot be applied to insure values 
or to restore values that have been lost by the operation 
of economic forces.’’ It is also clear from Spiegel that a 
Commission will be reversed when it does not ‘‘adequately”’ 
state its reasons for not following Market Street Railway 
under similar circumstances. When such facts are pre- 
sented, these are the principles of law that must be applied. 

Thus, the true question is whether the principles of Mar- 
ket Street Railway and Spiegel are to be applied, not 
whether the Order is supported by substantial evidence. 
We submit that the proposed long term billing commitment 
brought the Market Street Railway and Spiegel doctrine 
into play. 


(b) Tue Suort Term Contract Demanp Is WoRKABLE AND 
Far. 

United Fuel and Central Kentucky next assert (p. 57) 
that the short term Contract Demand rate form is not 
workable and fair. 

They complain that it is not fair that the Contract De- 
mand be decreased once the facilities are built by them. 
However, the Contract Demand would only be reduced due 
to a loss of market and the Market Street Railway and 
Spiegel doctrine requires that such a risk be placed on the 
seller. This is no intolerable risk. Every competitive busi- 
ness in our economy is subject to it. As we have indicated 
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in our Opening Brief, the gas business is boadanaaty a 
competitive one (pp. 21 et seq.). 

Furthermore, a natural gas company is not compelled 
under the Natural Gas Act to enlarge its facilities (See 
See. 7), so that it has a free choice as to whether it assumes 
the risk of loss of a market. Even under Central Kentucky’s 
requirements service agreements with Petitioners, whereby 
Central Kentucky assumed that risk in return for the right 
to serve Petitioners’ requirements, neither party may arbi- 
trarily nominate the requirements. Paragraph 10 of the 
General Terms and Conditions (see Addenda A to Opening 
Brief) provides for mutual agreement as to Contract De- 
mand. 

Counsel for Central Kentucky also asserts that the man- 
agement of Cincinnati Gas might promote its electric busi- 
ness at the expense of its gas, in view of the substantially 
smaller investment in gas facilities. However, thereiis no 
evidence concerning this in the record. The record’ does 
disclose that Cincinnati Gas’ investment in gas plant was 
about $46,000,000 at the end of 1954 (R. 3332); it assumes 
the risk of loss of market thereon without the benefit of long 


term commitments from its customers (R. 1800-1). ! 





(c) Tae Market Srreet Rarway anp SPIEGEL Docrrtwve Is 


APPLICABLE. 
| 


United Fuel and Central Kentucky, while emphasizing 
that the question is one of substantial evidence, assert that 
Market Street Railway and Spiegel are not applicable prece- 
dent. 

First, counsel points out (p. 59) that the billing formula 
is concerned solely with billing demands rather than dol- 
lars or rate level and that the rate level could be changed. 
This is, of course, true, but it is a distinction that neither 
their witnesses nor Examiner nor the Commission made, 

| 





CC 
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as we pointed out at length on pages 7 through 16 of our 
opening Brief. Throughout, the emphasis was on stability 
of demand revenues, rather than just billing demands. Ac- 
cordingly, we have had to deal with the case as it was pre- 
sented and decided. 

Counsel then argues that if the prudent investment theory 
is inconsistent with the Market Street Railway doctrine, 
‘‘literally hundreds of Commission Decisions .. .’’ ete. 
have been improperly decided. No references are given, 
but presumably counsel is referring to rate level decisions 
where it is clear that the Commission is free to use the 
prudent investment theory when the rates are applicable 
to a current period and the enterprise is a healthy one. 
Here, the question of the sick industry is raised by the 
length of the commitment. 


(d) MisceLLanrtous ARGUMENTS BY Unirep FuEL anp CeEn- 
TRAL KENTUCKY. 


United Fuel and Central Kentucky * lay great stress on 
Cincinnati Gas’ desire for a long term gas supply and argue 
that the billing commitment should be co-extensive there- 
with (pp. 41-2, 57). This contention results from a miscon- 
struction of the testimony of Petitioners’ witness. He made 
it clear throughout that Petitioners wanted a long term 
gas supply as, and to the extent, required from time to 
time (R. 3294-5). Such testimony is completely consistent 
with the short term CD rate form. 

United Fuel and Central Kentucky ** also argue that the 
billing commitment should be co-extensive with their long 
term supply contracts (pp. 12 and 34). However, it is ad- 
mitted by all parties that comparable commitments cannot 


* The Examiner’s reasoning in this respect is also relied on. See App. A, 
A-42 (p. 64). 
“* The Commission also at p. 16. 
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be obtained by Petitioners from their retail customers. Ac- 
cordingly, the commitment chain has to end somewhere.* 

United Fuel and Central Kentucky also referred to a 
long term lease of real estate as comparable in business to 
a long term billing commitment (p. 34). The differences 
are significant. There is no regulatory commission super- 
vising the term of occupancy accorded by the lease. Under 
the Natural Gas Act, a supplier may not abandon facilities 
without approval of the Commission. Its rates are approved 
by the Commission. Moreover, the purchaser may not leave 
the supplier’s lines for some other supplier without good 
reason. In short, regulation takes the place of the long 
term commitment. Probably for this reason, the Examiner 
and the Commission ignored this argument of United Fuel 
and Central Kentucky. ! 





I. | 
THE ORDER UNLAWFULLY APPROVED THE UNI- 


LATERAL IMPOSITION BY CENTRAL KEN- 
TUCKY OF THE LONG TERM BILLING COMMIT- 
MENT FOR MINIMUM DEMAND REVENUES, 
CONTRARY TO THE RESPECTIVE GAS SERVICE 
AGREEMENTS BETWEEN YOUR PETITIONERS 
AND CENTRAL KENTUCKY AND WITHOUT THE 
NECESSARY FINDING THAT SAID AGREE- 
MENTS ADVERSELY AFFECT THE PUBLIC IN- 
TEREST UNDER THE NATURAL GAS ACT. 


United Fuel and Central Kentucky (pp. 70-2), the Com- 
mission (pp. 30-1) and Commonwealth (p. 21) all argue 
that Petitioners’ existing service agreements with’ Central 
Kentucky (Cincinnati Gas’—Item Q—being typical, is re- 
produced at the back of this Brief) do not fix either the 


| 
* Central Kentucky indicated its willingness to supply gas without the pro- 
tection of the CD rate ome by acquiring, during the course of the proceedings, 
rankfort Kentucky Natural Gas Co. so that that service is now at retail 
rather than wholesale (R. 4170-1, 1790, 681-2, 556-7). 
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rates or rate form, including the length of term of the 
billing commitment, in view of Section 2, reading as fol- 
lows: 


“Section 2. Rate Schedules. Natural gas delivered 
hereunder shall be paid for under Rate Schedule CK-1 
of Seller on file with the Federal Power Commission 
or any effective superseding Rate Schedules.’’ * 


In other words they construe the words ‘‘Rate Schedules’”’ 
as including the rate form, however long the term of the 
billing commitment. United Fuel and Central Kentucky 
and Commonwealth merely make this assertion, without 
any reasoning or consideration of our arguments that the 
Agreements committed Central Kentucky to a short term 
ratchet (Point II). The Commission, at least, did consider 
one of these arguments. 

The Commission now contends, for there is absolutely no 
consideration of this matter in its Orders, that the agree- 
ment to permit the filing of ‘‘superseding Rate Schedules’’ 
includes authorization to unilaterally file for modification 
of the General Terms and Conditions—and the long term 
billing commitment was proposed through a change in the 
General Terms and Conditions. However, the terms of the 
Agreements are specific. They provide: 


““Section 3. General Terms and Conditions. This 
agreement in all respects shall be subject to the ap- 
plicable provisions of Rate Schedule CK-1 and of the 
pertinent General Terms and Conditions attached 
thereto filed with the Federal Power Commission which 
are by reference made a part hereof.”’ 


Thus, the agreement is subject to (1) the FPC Rate Sched- 
ules, which may be superseded, and therefore were not 


* Contrary to Central Kentucky’s assertion at p. 69, Petitioners do not 
contend that the rate form approved in Opinion No. 258 should be continued. 
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incorporated by reference, and (2) the General Terms and 
Conditions, which, being in existence, are incorporated by 
reference. There is no provision for superseding the Gen- 
eral Terms and Conditions, as in the case of the Rate 
Schedules. This is highly significant—included in the gen- 
eral Terms and Conditions are such important provisions 
as the right to require the seller to meet competitive prices, 
and arrangements as to supply. (These General Terms and 
Conditions are reproduced at the back of this Brief, ‘being 
a part of Item Q, see particularly paragraph 9.3). The 
special nature of the rights and duties provided for in the 
General Terms and Conditions explains why they! were 
separately dealt with and, unlike the Rate Schedules, not 
made subject to supersession. Furthermore, often times 
Agreements are as vital for what they do not contain, as 
they are for what they do. Though the court will find no 
language specifically prohibiting a long term billing! com- 
mitment, we think it is plain that the long term commitment 
was as to supply only and not billing and rates. Thus, 
Central Kentucky found it necessary to amend the General 
Terms and Conditions to impose the long term commitment 
as to billing also. This, we say, the Agreements will not 
permit. There is again no discussion of this contention in 
any of the Briefs of Respondent and Intervenors. | 

United Fuel and Central Kentucky and the Commission 
also contend that the requirements of Serra Pacific have 
been met because the Commission disapproved the average 
day rate form of Opinion No. 258 and approved the CD rate 
form ‘‘on broad considerations of public interest’’ (p. 75). 
We dealt with the latter starting at p. 35 of our opening 
Brief. However, no party has contended that the findings 
were specifically directed to the Service Agreements. It is 
our contention that the order is invalid. For it is clear 
from Sierra Pacific that the finding must be iar i 
against the existing contract: 
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‘‘But while it may be that the Commission may not 
normally impose upon a public utility a rate which 
would produce less than a fair return, it does not fol- 
low that the public utility may not itself agree by con- 
tract to a rate affording less than a fair return or that, 
if it does so, it 1s entitled to be relieved of its improvi- 
dent bargin’’ (350 U. S. 348, at p. 355). 


Finally, United Fuel and Central Kentucky argue that 
Mobile and Sierra Pacific are limited to situations where an 
increase in rate is sought. The holding of these decisions 
is that the filing and suspension provisions of the Natural 
Gas Act and Federal Power Act do not permit unilateral 
change of contract rates. Thus, Sec. 4(d) of the Natural 
Gas Act providing that ‘‘no change shall be made by any 
natural gas company in any such rate, charge, classification, 
or service, or in any rule, regulation, or contract relatimg 
thereto, except after thirty days’ notice to the Commis- 
sion ...’’ was held not to authorize a unilateral change in 
contract rates. Granted that Mobile and Sverra Pacific 
were concerned with the filing of increases in rates, the 
statute clearly covers related contracts. The Commission 
apparently (by its silence) does not agree with United Fuel 
and Central Kentucky on this point and Commonwealth so 
states (p. 20). 

ITl. 


THE ORDER UNLAWFULLY APPROVES THE EX- 
TENSION OF THE LONG TERM COMMITMENT 
FOR DEMAND REVENUES TO THE REVENUES 
AND ASSETS OF THE ELECTRIC OPERATIONS 
OF YOUR PETITIONERS. 


1. The Commission’s Brief 


The Commission argues in two paragraphs (p. 29) that 
this is not properly a federal concern, but rather a state 
regulatory or judicial problem. We understand the argu- 
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ment to agree that it would be improper for the electric 
customers to pay for a service which has only benefited gas 
customers, but that the extension of the Commission’s 
jurisdiction to afford such protection would not be war- 
ranted. However, if the Commission has the power to 
approve the long term billing commitment, that power 
surely embraces the power and duty to limit its effect to 
the particular operation which uses the gas supplies. More- 
over, the Commission’s argument takes no account of the 
fact that the result, unless the extension of the commitment 
is disallowed, is to effectively commit state agencies and 
courts to honor payment of the commitment in order not 
to jeopardize electric service (see p. 40 of our Opening 
Brief). | 


2. The Brief of United Fuel and Central Kentucky 


The Brief of United Fuel and Central Kentucky 'on this 
Point * doubts the power of the Commission to limit the 
commitment to the gas business. This is in contrast to the 
Commission’s Brief which appears to concede the power 
but contends that it is more properly exercised by state 
agencies and courts. We have covered above the answer— 
that the power carries with it the duty to properly limit 
its exercise. | 

Counsel has misconstrued the purpose for which our cita- 
tions were offered (Opening Brief, pp. 39-42). The cita- 
tions form the basis of the testimony of Central Kentucky’s 
own witness, Mr. Orton, that the reasonableness ofa rate 
form must be judged by whether or not it imposes costs 
only on the customers responsible therefor. The rate form 


* At the outset, counsel complain that because our Point III was fist raised 
in Exceptions to the Examiner’s Decision (we had anticipated that the Exam- 
iner would follow Commission precedent, Opinion No. 258) Central Kentucky 
was not able to present evidence with respect to it. However, the burden of 
justifying the commitment was clearly on Central Kentucky. oe burden 
included meeting all of the various operative facts involved. 
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is reasonable if it distributes the costs among those who 
benefit from the service and are responsible for the costs 
(see quotation, our Opening Brief, p. 48). Thus, counsels’ 
example (p. 63) would have been appropriate had they 
stated that ‘‘it is not proper for the .. .’’ electric ‘‘. .. 
customer to pay part of the costs connected with rendering 
service to... .’’? a gas ‘‘... customer of the utility,’’ in- 
stead of vice versa—for that is the issue involved. 

Thirdly, counsel refer to the fact that certain corporate 
commitments may benefit only the gas or electric opera- 
tion.* However, most are for short terms and all are 
voluntarily entered into by the Company after evaluation 
of the various benefits and risks involved. However, the 
magnitude of the billing commitment presently in issue is 
considerable, there is no possible benefit to the electric cus- 
tomers, and the commitment is sought to be imposed on 
Petitioners, rather than voluntarily assumed. Hence, the 
analogy is not appropriate. 


3. Commonwealth’s Brief 


Commonwealth contends that Petitioners can escape the 
risk to the electric business by incorporating a subsidiary 
to carry on the gas business and enter into the long term 
billing commitment (p. 25). Counsel states that the disad- 
vantages of operating gas and electric divisions under one 
corporate entity must be accepted with the advantages. 
However, most of these advantages and disadvantages are 
the result of voluntary action on the part of the company, 
as we have just discussed. 

The very fact that such a subsidiary could be incor- 
porated is good reason to require that the commitment be 
limited to the gas business. In that way (on the assump- 


* Many of these commitments, such as mortgage bonds, benefit both opera- 
tions. 
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tion that Central Kentucky is entitled to a long term billing 
commitment—which is now in issue) Central Kentucky 
would obtain appropriate security, and no more, and Peti- 
tioners’ electric customers would be protected against an 
unwarranted invasion of their rights—all without the need- 
less expense of corporate reorganization. 





In summary, we submit it is now plain that the Commis- 
sion did not rule on this Point III and, further, that each 
of the Briefs exhibit fundamental weakness on the merits 
of the Point. | 


THE COMMISSION ERRED IN NOT GIVING YOUR PE- 
TITIONERS AN ANSWER TO THEIR CONTEN- 
TIONS I, II AND III ABOVE AS REQUIRED BY 
THE ADMINISTRATIVE PROCEDURE ACT AND 
PROCEDURAL DUE PROCESS. 

We have treated with this point throughout this Brief 
and believe that the issues are adequately presented for the 
court’s consideration. 


Respectfully submitted, 





Waurter EK. Becxsorp, of 
Precx, SHarrer & WiuiaMs, | 
1602 First National Bank Bldg. 
Cincinnati, Ohio, 
Ricuarp H. RHEIN, 
Fourth & Main Streets, 
Cincinnati, Ohio, 
VALENTINE B. DEALg, 
1001 Connecticut Ave., N. W.,' 
Washington 6, D. C., | 
Attorneys for Petitioners. | 


February 6, 1957. 





Addenda 








(a) 


| 
Item Q by Reference 
SERVICE AGREEMENT 


AGREEMENT made and entered into this Ist Sey of 
August, 1949, by and between CENTRAL KENTUCKY 
NATURAL GAS COMPANY, a Kentucky Corporation 
(hereinafter called Seller), and THE CINCINNATI GAS 
& ELECTRIC COMPANY, an Ohio corporation (herein- 
after called Buyer). 

WITNESSETH: That in consideration of the mutual 
covenants herein contained, the parties hereto agree as 
follows: 

Section 1. Gas to Be Sold. Seller hereby agrees to sell 
and deliver, and Buyer hereby agrees to purchase and re- 
ceive that portion of Buyer’s daily and annual purchase 
natural gas requirements for resale not supplied by’ THE 
OHIO FUEL GAS COMPANY, but not less than sixty-five 
(65) percent of Buyer’s annual purchase requirements for 
resale. Buyer agrees to maintain and to operate during 
peak delivery periods its existing manufactured gas plants 
and its propane-air plant to supplement the natural gas 
supply herein provided. Seller shall not be obligated to 
supply hereunder more than one hundred sixteen million 
three hundred thousand (116,300,000) cubic feet cara any 
day during the calendar year 1950. | 

Section 2. Rate Schedules. Natural gas delivered! here- 
under shall be paid for under Rate Schedule CK-1 of Seller 
on file with the Federal Power Commission or any | effec- 
tive superseding Rate Schedules. 

Section 3. General Terms and Conditions. This agree- 
ment in all respects shall be subject to the applicable pro- 
visions of Rate Schedule CK-1 and of the pertinent General 
Terms and Conditions attached thereto filed with the| Fed- 
eral Power Commission which are by reference made a 
part hereof. 











(b) 


Section 4. Term. This agreement shall become effective 
on September 1, 1949, and shall continue in effect until 
April 30, 1965 and thereafter from year to year, unless 
cancelled by either party at the end of any such yearly 
period by six (6) months’ written notice. 

Section 5. Delivery Point or Powis. The delivery point 
or points shall be Buyer’s East Works, West Works and 
a point at which Seller’s pipe line leading from Cold 
Spring to Brent, Kentucky, connects with Buyer’s pipe 
line on the Ohio side of the Ohio River and the gas shall 
be measured at the measuring stations of Buyer at said 
East Works, West Works and at interconnection of pipe 
lines on the Ohio side of Brent River Crossing. 

Section 6. Delivery Pressure. The maximum pressure 
at which Seller may be required to deliver gas hereunder 
shall be one hundred twenty-five (125) pounds per square 
inch gauge pressure at the Cold Spring measuring station 
of Seller. 

Section 7. Notices. Notices to Seller under this agree- 
ment shall be addressed to it at Quarrier and Dunbar 
Streets, Charleston, West Virginia, and notices to Buyer 
shall be addressed to it at P. O. Box 960, Cincinnati 1, Ohio, 
until changed by either party by written notice. 

Section 8. Cancellation of Previous Contracts. This 
agreement supersedes and cancels, as of the effective date 
hereof, the following contracts between the parties hereto 
for the sale of gas by Seller to Buyer, as listed below: 


Contract dated May 12, 1945 (designated Supplement 
No. 3 to Rate Schedule FPC No. 1) as amended by 
agreement dated February 4, 1946 (designated Sup- 
plement No. 1 to Supplement No. 3 to Rate Schedule 
FPC No. 1), 


and any and all other agreements heretofore existing be- 
tween the parties, relating to the sale and purchase of 











(c) 


natural gas, and shall thereafter constitute the sole con- 
tractual relationship between the parties relating thereto. 


The parties hereto have accordingly and duly exeented 
this agreement. 





Centra Kentucky Naturan Tue Crncrynati Gas 4 ELEc- 


Gas Company, TRIC COMPANY, | 
By O. S. Hacerman, By Water C. BECKIORD, 
President, President, 
Attest B. J. Perricrew, Attest A. C. Srruns, | 
Secretary. Asst. Secretary. | 


[sean] [srau] | 
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CENTRAL KENTUCKY NATURAL GAS COMPANY 
FPC GAS TARIFF 
FIRST REVISED VOLUME NO. 1 Original Sheet No. 6 


GENERAL TERMS AND CONDITIONS 


1. DEFINITIONS 


1.1 The term “‘day’’ shall mean a period of twenty-four (24) 
consecutive hours ending at 8 A. M. Eastern Standard Time. 
1.2 The term ‘‘billing month’’ shall mean the period elapsed 
between consecutive final monthly meter readings and when 
referred to in terms of a calendar month shall mean that bill- 
ing oni the major portion of which occurs in said calendar 
month. 


. MEASUREMENT 


2.1 Unit of measurement and metering base. The volumetric 
measurement base shall be one (1) cubic foot of gas at a pres- 
sure base of fourteen and seventy-three one-hundredths (14.73) 
pounds per square inch absolute (thirty [30] inches of mer- 
eury), a temperature base of sixty degrees (60°) Fahrenheit 
(520° F. absolute) and without adjustment for water vapor 
content. To determine the volume of gas delivered, required 
fators such as those for pressure, temperature, specific gravity 
and deviation from Boyle’s Law shall be applied. 


2.2 Atmospheric pressure. The average absolute atmospheric 
(Barometric) pressure shall be assumed to be fourteen and 
four-tenths (14.4) pounds to the square inch, irrespective of 
actual elevation or location of the delivery point above sea level 
or variations in actual barometric pressure from time to time. 


2.3 Temperature. The temperature of the natural gas flowing 
through the meter or meters shall be the arithmetic average of 
the hourly temperature record; or read from established tables 
of monthly averages for the location involved. 


2.4 Specific gravity. The specific gravity of the natural gas 
shall be determined, jointly if Buyer so desires, by test using 
an Edwards type Balance, or other approved instrument, at 
the commencement of deliveries hereunder and as often there- 
after as deemed necessary; or if mutually agreed upon, by the 
use of a recorder, periodically checked with an Edwards type 
Balance or by other accepted methods. 


2.5 The deviation from Boyle’s Law shall be determined by 
tests or computed by approved methods, based on the compo- 
sition of the gas and conditions at point of measurement, with 
such reasonable frequency as found necessary. 


Issued by: O. S. Hagerman, President 
Issued on: March 25, 1949 Effective: May 1, 1949 
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. CENTRAL KENTUCKY NATURAL GAS COMPANY | 
FPC GAS TARIFF 

e FIRST REVISED VOLUME NO. 1 Original Sheet No. 7 





GENERAL TERMS AND CONDITIONS (Continued) 


2.6 Measuring equipment. Unless otherwise agreed upon Seller 
will maintain and operate, at the delivery points, measuring 
stations properly equipped with displacement or orifice! meters 
and other necessary measuring equipment by which the volumes 
of gas delivered hereunder shall be measured. Orifice |meters 
shall be installed and operated, and gas volumes computed, in 
accordance with specifications recommended in Gas Measure- 
ment Committee Report No. 2, dated May 6, 1935, of the Nat- 
ural Gas Department of the American Gas ‘Association, as the 
same may be amended from time to time, applied in a practical 
manner; displacement meter dial readings to be adjusted for 
varying pressure and temperature conditions. Buyer may in- 
stall such check measuring equipment as it shall desire, pro- 
vided that such equipment shall be so installed as not to 
interfere with the operations of Seller. Seller shall have/ access 
to such check measuring equipment at all reasonable hours, but 
the reading, calibrating and adjusting thereof and the chang- 
ing rele charts shall be done only by Buyer, unless in aad 
upon. 
Both Seller and Buyer shall have the right to be present | iat the 
time of any installing, reading, cleaning, changing, repairing, 
inspecting, testing, calibrating or adjusting done in connection 
with the other’s measuring equipment used in measuring de- 
liveries. The records from such measuring equipment shall 
remain the property of their owner, but upon request; each 
will submit to the other its records and charts, together with 
calculations therefrom, for inspection and verification, subject 
- to return within thirty (30) days after receipt thereof. | 
Reasonable care shall be exercised in the installation, mainte- 
nance and operation of any pressure regulating equipment so 
as to avoid any inaccuracy in the determination of the ae 
of gas delivered. 


2.7 Calibration and test of meters. The accuracy of Seller’s 
measuring equipment shall be verified by Seller at reasonable i in- 
tervals and, if requested, in the presence of representatives of 
Buyer, but Seller shall not be required to verify the ace vy 
of such equipment more frequently than once in any 

(30) day period. In the event either Seller or Buyer, shall 
notify the other that it desires a special test of any measuring 
equipment, the parties shall cooperate to secure a prompt veri- 
fication of the accuracy of such equipment. 

2.8 Correction of metering errors. If, upon any test, any meas- 
uring equipment is found to be in error not more than two 
percent (2%), previous recordings of such equipment shall be 
considered accurate in computing deliveries hereunder ; but'such 


Issued by: O. 8. yeah President 
Issued on: March 25, ’ Effective: May 1, 1949 
| 
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CENTRAL KENTUCKY NATURAL GAS COMPANY 
FPC GAS TARIFF 
FIRST REVISED VOLUME NO. 1 Original Sheet No. 8 


GENERAL TERMS AND CONDITIONS (Continued) 


equipment shall be adjusted at once to record correctly. i 
upon any test, any measuring equipment shall be found to be 
inaccurate by an amount exceeding two percent (2%), ata 
recording corresponding to the average hourly rate of gas flow 
for the period since the last preceding test, previous recordings 
of such equipment shall be corrected to zero error for any 
period which is known definitely or agreed upon, but in case 
the period is not known definitely or agreed upon, such cor- 
rection shall be for a period extending over one-half of the 
time elapsed since the date of the last test, not exceeding a 
correction period of sixteen (16) days. 


2.9 Failure of measuring equipment. In the event any measur- 
ing equipment is out of service, or is found registering inaccu- 
rately and the error is not determinable by test, previous 
oe or deliveries through such equipment shall be esti- 
mate 


(a) By using the registration of any check meter or meters 
if installed and accurately registering, or in the absence 
of (a): 


(b) By correcting the error if the percentage of error is ascer- 
tainable by calibration, special test or mathematical caleu- 
lation, or in the absence of both (a) and (b) then: 


(c) By estimating the quantity of delivery by deliveries dur- 
ing periods under similar conditions when the meter was 
registering accurately. 


The estimated readings so determined shall be used in deter- 
mining the volume of gas delivered for any known or agreed 
upon applicable period. In case the period is not known or 
agreed upon, such estimated deliveries shall be used in deter- 
mining the volume of gas delivered hereunder during the latter 
half of the period beginning on the date of the immediately 
preceding test and ending on the date the measuring equipment 
has been adjusted to record accurately; the recordings of the 
measuring equipment during the first half of said period shall 
be considered accurate in computing deliveries. 


2.10 Preservation of records. Both Seller and Buyer shall pre- 
serve for a period of at least five (5) years or such other period 
as may be required by public authority, all test data, charts and 
other similar records. 
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3. QUALITY 


3.1 Processing. The gas delivered hereunder shall be natural 
gas; provided, however, that: 


(a) Seller may extract or permit the extraction of duiatare, 
helium, natural gasoline, butane, propane or other hydro- 
carbons (except methane) from said natural gas, and Seller 
may blend with said natural gas, liquefied petroleum gas 
or gas coming from the stills of oil refineries, properly 
reduced, or may return to said natural gas any Spbatanie 
extracted from it; 


(b) Seller may subject or permit the subjection of aia natural 
gas to compression, cooling, cleaning or other processes to 
such an extent as may be required i in its transmission from 
the wells to the point or points of delivery. | 


3.2 Heat Content. The natural gas so delivered shall | contain 
an average total heating value for any twelve (12) months’ 
period of not less than one thousand (1000) BTU per cubic 
foot. Such heating value shall be determined by tests at the 
beginning of deliveries and as often thereafter as necessary, 
or from the arithmetic average recordings of a Cutler-Hammer 
recording calorimeter or equally satisfactory recording calori- 
meters, presently located on Seller’s system or at sen other 
place or places as may be selected by Seller. 

The unit of volume for the purpose of determining total heat- 
ing value shall be one (1) cubic foot of gas saturated with 
water vapor at a temperature of sixty degrees (60°) Fahren- 
heit and an absolute pressure equivalent to thirty (30) inches 
of mercury at thirty-two degrees (32°) Fahrenheit. | 


3.3 Freedom from Objectionable Matter. The gas Soest 


(a) shall be commercially free from dust or other solid or 
liquid matter which might interfere with its merchant- 
ability or cause injury to or interference with proper 
operation of the lines, regulators, meters and other equip- 
ment of Buyer. 


(b) shall not contain more than a trace of hydrogen shlphide 
per one hundred (100) cubic feet of gas, as determined 
by methods prescribed in Standards for Gas ain 
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Circular of the National Bureau of Standards, No. 405, 
page 134 (1934 Edition), and shall be considered free 
from hydrogen sulphide if a strip of white filter paper, 
moistened with a solution containing five percent (5%) 
by weight of lead acetate, is not distinctly darker than a 
second paper freshly moistened with the same solution, 
after the first paper has been exposed to the gas for one 
(1) minute in an apparatus of approved form, through 
which the gas is flowing at the rate of approximately five 
(5) eubie feet per hour, the gas not impinging directly 
from a jet upon the test paper; 

(ec) shall not contain more than twenty (20) grains of total 
sulphur per one hundred (100) cubic feet. 


(d) In the event the gas contains more than a trace of hydro- 
gen sulphide per one hundred (100) cubic feet or more 
than twenty (20) grains of total sulphur per one hundred 
(100) cubic feet, by test prescribed by the Bureau of 
Standards or other recognized method, then upon the re- 
quest of Buyer, Seller shall reduce the hydrogen sulphide 
content to not more than a trace per hundred (100) cubic 
feet and the total sulphur content to twenty (20) grains 
or less per one hundred (100). cubic feet. 


4. DELIVERY PRESSURE 


Seller will maintain at the point or points of delivery, such 
pressures as may reasonably be required by Buyer, but the 
maximum pressure at which Seller may be required to deliver 
gas shall be that specified in the Contract or Service Agreement. 


5. DELIVERY POINT 


The point or points of delivery for all gas to be delivered by 
Seller shall be on the outlet side of Seller’s measuring station 
located at the points of connection with Buyer’s system, or at 
such other point or points as may be mutually agreed upon. 


6. POSSESSION OF GAS AND WARRANTY OF TITLE 
6.1 Control of Gas. Seller shall be deemed to be in control and 
possession of the gas delivered until it shall have been delivered 
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to Buyer at the point or points of delivery, after which paver 
shall be deemed to be in control and possession. 


6.2 Division of Responsibility. Buyer shall have no =o 
bility with respect to any gas delivered until it is delivered to 
Buyer, or on account of anything which may be done, happen 
or arise with respect to said gas before such delivery, and 
Seller shall have no responsibility with respect to said gas \after 
its delivery to Buyer, or on account of anything which may be 
done, happen or arise with respect to said gas after | |sach 
delivery. 


6.3 Warranty of Title. Seller agrees that it will, and it — 

does, warrant that it will at the time of delivery have good title 

to all gas delivered by it to Buyer, free and clear of all liens, 
encumbrances and claims whatsoever; that it will at such'time 
of delivery have good right and title to sell said gas as aforesaid ; 
that it will indemnify Buyer and save it harmless from all suits, 
actions, debts, accounts, damages, costs, losses and expenses 
arising from or out of adverse claims of any or all persons 
said gas. ! 

7. FORCE MAJEURE | 
Neither Seller nor Buyer shall be liable in damages to the other 
for any act, omission or circumstance occasioned by or in conse- 
quence of any acts of God, strikes, lockouts, acts of the public 
enemy, wars, blockades, insurrections, riots, epidemics, land- 
slides, lightning, earthquakes, fires, storms, floods, washouts, 
arrests and restraints of rulers and peoples, civil disturbances, 
explosions, breakage or accident to machinery or lines 0 ane 
the binding order of any court or governmental authority 
has been resisted i in good faith by all reasonable legal means, and 
any other cause, whether of the kind herein enumerated or other- 
wise, not reasonably within the control of the party claiming 
suspension and which by the exercise of due diligence such party 
is unable to prevent or overcome. [Failure to prevent or settle 
any strike or strikes shall not be considered to be a matter 
within the control of the party claiming suspension. ] 
Such causes or contingencies affecting the performance here- 
under by either Seller or Buyer, however, shall not relieve it of 
liability in the event of its concurring negligence or in the event 
of its failure to use due diligence to remedy the situation iand 
to remove the cause in an adequate manner and with all 
reasonable dispatch, nor shall such causes or contingencies af- 
fecting such performance relieve either party from its obliga- 
tions to make payments of amounts then due hereunder in 
respect of gas theretofore delivered. | 
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8. BILLING AND PAYMENT 


8.1 Billing. Seller shall render bills, on or before the tenth 
(10th) day of each month, for all gas delivered hereunder 
during the preceding billing month. When information neces- 
sary for billing purposes is in the control of Buyer, Buyer shall 
furnish such information to Seller on or before the fifth (5th) 
day of each month. 


Both Seller and Buyer shall have the right to examine at reason- 

able times, books, records and charts of the other to the extent 

necessary to verify the accuracy of any statement, charge or 

ot eal made under or pursuant to any of the provisions 
ereof. 


8.2 Payment. Buyer shall pay Seller at its general office lo- 
eated in Charleston, West Virginia, or at such other address as 
Seller shall designate, on or before the twentieth (20th) day of 
each month for the natural gas delivered hereunder during the 
preceding billing month and billed by Seller in the statement 
for said billing month according to the applicable rate schedule 
or schedules. 


If presentation of a bill by Seller is delayed after the tenth 
(10th) day of the month, then the time of payment shall be 
extended accordingly unless Buyer is responsible for such delay. 
8.3 Adjustment of Billing Errors. In the event an error is 
discovered in the amount billed in any statement rendered by 
Seller, such error shall be adjusted within thirty (30) days of 
the determination thereof, provided that claim therefor shall 
have been made within thirty (30) days from the date of 
discovery of such error, but in any event within twelve (12) 
months from the date of such statement. If the parties are 
unable to agree on the adjustment of any claimed error, any 
resort by either of the parties to legal procedure, either at law, 
in equity or otherwise, shall be commenced within one (1) year 
after the supposed cause of action is alleged to have arisen, or 
shall thereafter be forever barred. 


. SERVICE AGREEMENT 


9.1 Effective Date. The effective date of the Service Agreement 
will customarily be fixed as the first day of the first billing 
month after its acceptance and execution by Seller and the 
expiration of any period required to meet regulations or orders 
of any duly constituted regulatory body having jurisdiction. 


9.2 Term. The period of time to be covered by the Service 
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Agreement shall be determined by agreement between the parties 
but shall not exceed twenty (20) years; provided, however, 
that where the Service Agreement supersedes or cancels an 
existing contract, Seller may require that the term of the 
Service Agreement shall be not less than the unexpired portion 
of the term contained in the contract to be superseded or can- 
celled. Such Service Agreements shall continue from year to 
year after the expiration of the fixed term unless cancelled by 
either party at the end of any such yearly period by six (6) 
months written notice, or as provided in Section 9.3 hereof. 
9.3 Special Termination. In the event that during the term of 
the Service Agreement, Buyer at any time or times has 4 bona 
fide offer from any other responsible vendor capable of supply- 
ing Buyer’s gas requirements for the remainder of the term 
of the Service Agreement, at a price or upon conditions more 
favorable to Buyer than provided by Seller, Buyer shall have 
the right to notify Seller, sending to Seller full particulars 
of such price and conditions, and request that Seller meet the 
price and conditions offered to Buyer by such vendor. There- 
upon the Service Agreement at the option of Buyer shall ter- 
minate and cease to be in effect beginning after a period a ie 


(3) years from date of said notification if: 


(a) Seller, within six (6) months after the date of said notifi- 
cation, shall have failed to agree to meet the price and 
conditions of said offer, and 


(b) Buyer shall have given notice to Seller within twelve 
(12) months after the date of such notification that it will 
exercise such option. 


9.4 Form of Service Agreement. Buyer shall enter into a con- 
tract with Seller under Seller’s standard Form of Service Agree- 
ment; provided, however, that a contract between Seller and 
Buyer which was in effect on May 1, 1949 shall remain in effect 
and shall be considered as an executed service agreement to the 
extent that its provisions are not superseded by or in conflict 
with the provisions of this Tariff until such contract is eepppeee 
or superseded. 


9.5 Volumetric obligations and requirements. At the tinke of 
execution of the Service Agreement, Seller and Buyer shall 


agree upon the quantities of gas to be purchased and sold. 


All maximum quantity and delivery pressure obligations of 
Seller set forth in the Contract or Service Agreement shall be 
subject to such curtailments or interruptions of gas service to 
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Buyer’s customers which may be required, on notice by Seller 
to Buyer, under any rules, regulations or adminstrative orders 


of any duly constituted regulatory body having jurisdiction. 


9.6 Successors and assigns. Any company which shall succeed 
by purchase, merger or consolidation to the gas properties, 
substantially as an entirety, of Seller or of Buyer, as the case 
may be, shall be entitled to the rights and shall be subject to the 
obligations of its predecessor in title under the Service Agree- 
ment; and either party may assign or pledge the Service Agree- 
ment under the provisions of any mortgage, deed of trust, 
indenture or similar instrument which it has executed or may 
execute hereafter; provided, however, such mortgage, deed of 
trust, indenture or similar instrument ‘shall cover the properties 
of such party as an entirety ; otherwise neither party shall assign 
the Service Agreement or any of its rights thereunder unless it 
first shall have obtained the consent thereto in writing of the 
other party. 


OPERATING INFORMATION AND ESTIMATES 


Upon request of Seller, Buyer shall from time to time submit 
estimates of the daily, monthly and annual volumes of gas 
required hereunder, including peak day requirements, together 
with the estimated amounts thereof applicable to each Point 
of Delivery and such other operating data as Seller may require 
in order to plan its operations to meet its system requirements 
and render adequate service to its customers. 


NOTICES 


Any notice, request, demand, statement or bill provided for in 
these General Terms and Conditions and the rate schedules to 
which they apply, or any notice which either seller or Buyer 
may desire to give to the other, shall be in writing and shall be 
considered as duly delivered when mailed by registered mail to 
the Post Office address of Seller or Buyer, or at such other 
address as either shall designate by formal written notice. Rou- 
tine communications, including monthly statements and pay- 
ments, shall be considered as duly delivered when mailed by 
either registered or ordinary mail. Routine communications by 
telephone between members of the operating staffs of Seller and 
kil shall be considered duly delivered without confirmation 
y mail. 
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I. United and Central Kentucky Merely Seek a “@uaran. 
teed” Annual Return ! 


It is obvious from the brief filed by United Fuel 
Gas Company (United) and Central Kentucky Natural Gas 
Company (Central Kentucky) that these companies merely 
seek a guaranteed annual return on their investment in 
facilities. It is their position that the risk of a loss in pro- 
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viding a supply of gas for which anticipated requirements 
fail to materialize as a result of warm weather or economic ~ 
conditions should be underwritten by their customers and 
the ultimate consumers (F.P.C. Br. p. 15-16; United Br. p. 
33). However, it is United which should bear these risks 
since it has great flexibility in the operations of its system 
resulting from vast storage, production and Liquid Petro- 
leum Gas (LPG) facilities; it has the benefit of the overall 
operation of the integrated Columbia system, including 
pool supply, purchased gas, transmission, and LPG facili- 
ties—which has the effect of increasing United’s flexibility. 
Also, United has the benefit of the diversity of temperature 
in the system’s seven-state service area, and United already 
has minimum guarantees from its wholesale customers 
under the average day of the peak month form of tariff 
approved by the Commissioner (R. 1860-1862). On the 
other hand ‘‘A retailer receives revenues when he sells gas 
and such a retailer cannot ordinarily place gas, which it is 
required to take or pay for in storage in the summer for 
sale in the winter.’’ (In the Matter of Home Gas Co., 
F.P.C. Opinion No. 273, issued July 2, 1954. ) 

In its previous decision denying United and Central 
Kentucky the contract-demand form of rate the Commis- 
sion held it was in no position to ‘‘insure the overall earn- 
ings’’ of the Columbia system nor could the Commission 
‘“guarantee for any relatively short period of time, as con- 
trasted with normal operations for which rates are fixed, 
that weather or other conditions will be such that United 
or Columbia will earn the 614 percent return we heretofore 
found reasonable.’’ In the Matter of United Fuel Gas 
Company, F.P.C. Opinion No. 258-A, issued November 19, 
1953, p. 10. However, the Commission now apparently feels 
that this ‘‘insurance policy’’ should be granted the com- 
panies with the premium payments being made by the rate- 
payers. Such a procedure is not in keeping with regula- 








3 


| 
\ 
\ 
i 
| 


tory principles and should not be approved by this Honor- 
able Court. 

Rate regulation must conform to constitutional prin- 
ciples in that the utility must receive an adequate compen- 
sation for the use of the property which it devotes! to the 
public interest. This is realized by giving a company its 
costs plus a fair rate of return. (Bluefield Waterworks 
and Improvement Co. v. Public Service Commission, 262 
U.S. 679.) Thus, the risks complained of by United should 
be, and in actuality are, compensated for by the rate of re- 
turn granted United. Here, the Commission has given the 
Company a specific rate of return—which is designed to 
cover all the risks it may encounter—plus the insurance 
that its costs will be recovered from the ratepayers. The in- 
consistencies and inequities embodied therein are sa i 


II. Decision by FPC Was Not Based Upon Substantial 
Evidence | 


H 


1. There Are No New Facts Upon Which Commission 
Could Have Rendered a Decision. 


United (Br. p. 66) and the FPC (Br. p. 17) diaonalt con- 
tend that there is no res judicata in ratemaking and that 
the recent Panhandle?’ decision is applicable herein. ‘Ken- 
tucky Cities do not herein adhere to the textbook definition 
of ‘‘res judicata’’ but do maintain that a decision which 
overrules another—on practically identical facts, and which 
involves the identical parties—can be justified only by new 
facts, changed circumstances and, above all, substantial 
evidence. But, the Commission’s decision is entirely de- 
void of such requirements. In F.P.C. Opinions 258 and 
258-A the Commission expressly denied these companies 
the contract-demand form of rate and gave copious, and 
compelling reasons for so doing. In this subsequent [Pro 


1 Panhandle Eastern Pipeline Company v. FPC, CA 3, No. 11, 134, de- 
cided July 25, 1956. 
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ceeding United witness Ryder testified on direct examina- 
tion (R. 215) and in cross-examination that there had been 
no change in circumstances, except in degree, since the 
issuance of the Commission’s previous opinions and orders 
based on the settlement agreements. The Staff Witness for 
FPC testified that there had been no material changes 
in the nature of United’s cost of service and operations 
‘since the disposition of their more recent rate proceed- 
ings which would justify any significant change in the 
forms of rates utilized by United or Central Kentucky.’’ 
(R. 2007.) 

Witness Ryder testified that the following factors, which 
were previously found insufficient by the Commission to sus- 
tain a contract-demand form of tariff for United, were sub- 
stantially the same in this case as in the prior case: 


(1) Almost half of United’s total firm wholesale 
sales are made to subsidiaries Seaboard and Central 
Kentucky (R. 686) ; 

(2) Seaboard and Central Kentucky have inter- 
connections with other pipeline companies (R. 686) ; 

(3) Seaboard makes firm sales to Manufacturers— 
approximately 7% of Seaboard’s peak-day total sales 
(R. 686-687) ; 

(4) Seaboard and Manufacturers have an integrated 
system (R. 688) ; . 

(5) Ohio Fuel and Manufacturers’ available gas is 
part of Columbia system’s pool supply (R. 689) ; 

(6) United’s gas supply is used as a balance wheel 
for requirements of Ohio Fuel and Manufacturers 
(R. 690) ; 

(7) Contracts for sale of gas by United and the pur- 
chase of gas from United by Seaboard and Central 
Kentucky are executed by the same person (R. 706) ; 

(8) Seaboard has no storage facilities, no retail cus- 
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tomers, and 100% of its business is subject to FPC 
jurisdiction (R. 734) ; | 

(9) Seaboard consists primarily of two long trans- : 
mission lines—one approximately 420 miles in length, : 
and the other approximately 260 miles in length (BR. 
734, 739) ; ; 

(10) Seaboard’s purchases from United will not 
change to any degree in the future (R. 735, 736); 

(11) United has substantial storage omnia (R. 
736) ; 

(12) United has approximately 100,000 retail cus- 
tomers (R. 736) ; | 

(13) United has approximately 98% saturation on 
its space-heating retail load (R. 738) ; | 

(14) Approximately 12% of United’s sales are’ sub- 
ject to FPC jurisdiction (R. 738) ; | 

(15) United has peak deliverability from LPG pro- 
duction plant (R. 738) ; 

(16) Central Kentucky has storage facilities, LPG 
production plant, and receives gas directly from Ten- 
nessee Gas Transmission and Gulf Interstate for, the 
account of United (R. 1039) ; ¢ 

(17) United has flexibility in its cperations in ‘that 
it has its own production, storage facilities, LPG facili- 
ties, and has the ability to move gas from various 
sources of supply to various markets (R. 759) ; dj 

(18) United is a large, integrated and flexibje trans- 
mission and distribution system (R. 738). | 

Thus, there has been no change sufficient to warrant the 
Commission’s turn-about in granting the Company this 
contract-demand form of rate. If it was not in the public 
interest prior to the instant case (and the Commission so 
held in Opinions 258 and 258-A), then, based upon substan- 
tially the same facts, it is not in the public interest now. 


| 
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| 
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III. Possible Discrimination Among Customers Will Result 
From This Grant of the Contract-Demand Rate Form 


1. Possible Manipulation By Companies Is Unanswered. 


The Commission in its brief actually ignores the conten- 
tions raised by Petitioners that possible manipulation by 
Columbia will result from the grant of this contract-demand 
rate by stating in a cavalier fashion that the Commission 
has a fine record of scrutinizing affiliation in other cases and 
dealing with such affiliation accordingly. (Br. p. 20-23.) 
However, the question remains unanswered as to the possi- 
ble discrimination inherent in the instant proceeding. The 
Commission specifically referred to this discrimination in 
its Opinion 258 *—yet under substantially similar cireum- 
stances this possibility is now considered to have melted 
away. The fact remains, however, that it is still present 
and the Commission erred in having failed to so find. 


2. ‘‘Continuing Regulatory Authority’’ Cannot Justify 
An Erroneous Grant By A Commission. 


The Commission further takes the position that it has 
continuing regulatory authority and thus apparently can 
rectify any errors that may be committed. For this it relies 
upon the Hope ®* decision, citing, ‘‘This is not an order for 
all time.’’ This bases regulation upon the principle that 
one can always lock the door after the horse is stolen. If 
the grant of this contract-demand rate form is discrimina- 
tory, not based upon substantial evidence, and might result 
in manipulation among the Columbia Companies, then it 
must be denied zow. It is not enough to say that rectifica- 
tion by the Commission at a future date can justify the 
erant of the contract-demand rate form in the instant ease. 
Rate making, under the Natural Gas Act, cannot be retro- 


7100 PUR (NS) 405 at 434-435. 
3320 U.S. 591. 

















‘ 
active. Past injuries cannot be redressed, although Aaa 
injuries can be prevented. 








IV. Conclusion 


The sixteen Kentucky Cities are representative of many 
thousands of consumers who must perforce pay the higher 
charges which will be collected by United and Central: Ken- 
tucky as a result of this contract-demand rate form. ‘They 
are assessed the premium payments for the ‘insurance 
policy’’ which the companies now have and which is a guar- 
antee over and above their allowed fair rate of return of 
6.25%. It is the Cities’ position that the grant was not in 
the public interest, not based upon substantial evidence and 
consequently was erroneous. This Honorable Court should 
reverse the Commission’s decision. 
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